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4 PJI 21 | RETALIATION - 42 USC §1981

In this case, [Plaintiff] claims that [Defendant] retaliated
against [Plaintiff] Dbecause [he/she] took steps to enforce
[his/her] lawful rights under the Federal Civil Rights statutes
that prohibit employers from discriminating against an employee in
the terms and conditions of employment because of the employee’s
race.

Laws that prohibit discrimination in the workplace also prohibit
Qgainst an employee
complaints under

an employer from taking any retaliatory actio
because the employee has asserted rights or
those laws.

An employee may make a discriminatioy a means to
enforce what [he/she] believed in gogr
rights. So, even if a complaint
employer 1is later found to Dbe
employee cannot be penalized j
a complaint if you find tha aint as a
means of seeking to enfo
faith to be [his/her]
however, it is insuffi
[his/her] belief 1
allegations and tp
though perhaps

nst an

“good faith,”
to allege that
d bona fide; the
sh that the belief,
asonable.

[Plaintiff]
action] beyg

Scribe adverse employment
protected activity].

aim and asserts that [describe

To succeed
following fax

[Plaintiff] must prove each of the

derance of the evidence:
First: [PIx éngaged in a protected activity;
Second: [Defel t] then took an adverse employment action;

Third: [Plaintiff]’s protected activity was a motivating
factor that prompted [Defendant] to take the adverse
employment action; and

Fourth: [Plaintiff] suffered damages because of the adverse
employment action.

[In the verdict form that I will explain in a moment, you will be
asked to answer questions about these factual issues.]
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For the first element, [Plaintiff] claims that [he/she] engaged in
protected activity when [he/she] [describe opposition clause
activity]. That action is “protected activity” if it was based on
[Plaintiff]’s good-faith, reasonable Dbelief that [Defendant]
discriminated against [him/her/another employee] because of
[protected trait]. [Plaintiff] had a “good faith” belief if
[he/she] honestly believed that [Defendant)”N\iscriminated against
[him/her/another employee] because Rrotected trait].
[Plaintiff] had a “reasonable” belief i Qle person would,
under the circumstances, believe th, discriminated
against [him/her/another employee] ted trait].
[Plaintiff] does not have to actually
discriminated against [him/ ause of
[protected trait]. But [he/y e] had a
good-faith, reasonable bel;

defendant] took
when [Defendant]
dst decide whether
adverse employment

For the second element,
an adverse employmen
[describe adverse
[describe adversg
action.

An “adverse type of action that would
have made dctant to make or support a
charge o/ r way, 1f a reasonable employee

would Alain  about or oppose alleged
discg knew that [Defendant] would
[descry action], then that action 1is an

f the employment action would not make
sonable employee to make complaints about
discrimination, it 1is not an adverse

adverse &
it less 11
Oor oppose
employment acth

For the third el&ment, if you find that [Plaintiff] engaged in
protected activity and that [Defendant] took an adverse employment
action against [him/her], you must decide whether [Plaintiff]’s
protected activity was a “motivating factor” in the decision.

To prove that protected activity was a motivating factor in
[Defendant]’s decision, [Plaintiff] does not have to prove that
[his/her] protected activity was the only reason that [Defendant]
[describe adverse employment action]. It is enough if [Plaintiff]
proves that [his/her] protected activity influenced the decision.
If [Plaintiff]’s protected activity made a difference in
[Defendant]’s decision, you may find that it was a motivating
factor in the decision.
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[Defendant] claims that [Plaintiff]’s protected activity was not
a motivating factor in the decision and that [he/she] [describe
adverse employment action] for [another reason/other reasons]. An
employer may not take an adverse action agains \an employee because
of the employee’s protected activity, but ar Ryer may [describe
adverse employment action] an employee er reason, good
or bad, fair or unfair. If you believe eason([s] for
[his/her/its] decision and you fing s decision
was not motivated by [Plaintiff]/
not second guess that decision,
own judgment for [Defendant]’
with 1it.

[Pretext (optional, seg explained,
[Plaintiff] has the //her] protected
activity was a mot] t]’s decision to
[describe adverse
evidence can be
[Plaintiff]’s
[Defendant]’ s
you may Ccgy

To decide whether
motivating factor in
erse employment action],
[Defendant]’s decision. For
fJou believe the reason[s] that
6n. If you do not believe the
for the decision, you may consider

whether e] so unbelievable that [it was/they
were] the true retaliatory reasons for the
decision.]

[Including Affix Defense (if applicable, see annotations):
If you find in aintiff]’s favor the first three elements
[he/she] must prove, you must decide whether [Defendant] has shown
by a preponderance of the evidence that [he/she/it] would have
[describe adverse employment action] [Plaintiff] even if
[Defendant] had not taken [Plaintiff]’s protected activity into
account. If you find that [Plaintiff] would have been [describe
adverse employment action] for reasons other than [his/her]
protected activity, you must make that finding in your verdict

If you find for [Plaintiff] and against [Defendant] on this
defense, vyou must decide whether [Defendant]’s acts were the
proximate cause of damages that [Plaintiff] sustained. Put another
way, you must decide, 1if [Defendant] had not [describe adverse
employment action] [Plaintiff], whether these damages would have
occurred. ]
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[Without Affirmative Defense: For the ement, you must
decide whether [Defendant]’s acts ate cause of
damages that [Plaintiff] sustaine you must
decide, 1if [Defendant] had not mployment
action] [Plaintiff], whether th rred.]

If you find that [Defendant cause of
damages that [Plaintiff] s

of damages.

the amount

[Insert damages instr n Instruction 4,

supra. ]

THE JURY

Do you f the evidence:

€d in protected activity?

r

answer is “No, ” this ends your
rations, and your foreperson should sign and
the last page of this wverdict form. If your
" go to the next question.

da
answer 1is “Yes,’

2. That [Defendant] took an adverse employment action against
[Plaintiff]?

Answer Yes or No

If your answer is “No, ” this ends your
deliberations, and your foreperson should sign and
date the last page of this verdict form. If your

answer is “Yes,” go to the next question.

3. That [Plaintiff]’s protected activity was a motivating
factor that prompted [Defendant] to take that action?

Answer Yes or No

If your answer is “No, ” this ends your
deliberations, and your foreperson should sign and
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date the last page
answer is “Yes,” g

[4. That [Defendant]
action] [Plaintiff] ev Defendant]
had not taken [Plain nto account?

Answer Yes

If ends your
erson should sign and
S verdict form. If your

next question.]

amages because of the adverse

amages interrogatories based on
e charge damages interrogatories for
nder § 1981; please see Pattern Instruction
supra. ]

SO SAY WE ALL.

DATE :

Foreperson’s Signature

((Rev. 03/2022) | Judicial Council of the United States Eleventh Judicial Circuit)
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Annotations and Comments
I. Causes of Action

Pattern Instruction 4.21 is intended to be used for retaliation claims under 42 U.S.C. § 1981
(“§ 1981”), though the Committee recommends that district courts review the causation
annotation prior to instructing a jury on 8§ 1981 retaliation.

Pattern Instruction 4.21 is not intended to be used for retaliation claims arising under Title
VII of the Civil Rights Act of 1964 (“Title VII”), 4 C. § 2000e-3(a), the Age
Discrimination in Employment Act (“ADEA”), 29 3(d); the Americans with
Disabilities Act (“ADA”), 42 U.S.C. § 12203
(“FLSA”), 29 U.S.C. § 215(a)(3). For retaliat tatutes, please see
Pattern Instruction 4.22, infra. Pattern Instr q to be used for
retaliation claims arising under the Unify ~
Rights Act of 1994, 38 U.S.C. § 430
Leave Act (“FMLA”), 29 U.S.C. §
Pattern Instruction 4.19, supra. J
4.15, supra. Finally, Pattery
retaliatory hostile work /
claims, please see anry

I1. Elements and Defensg
A. Protected

plicit anti-retaliation provision, but the
81 to provide for a retaliation claim based on
discrimination. See, e.g., Andrews v. Lakeshore
A12-13 (11th Cir. 1998) accord CBOCS W., Inc. v.
7 (2008) (recognizing 8 1981 retaliation claim). The
claims brought under § 1981 “using the burden-shifting
s Title VII claims, since both statutes have the same proof

requi &son v. Geo Grp., Inc., 312 F. App’x 229, 233 (11th Cir. 2009)
(per cur applying Title VII’s framework to § 1981 retaliation claims, the
Eleventh uit has analyzed § 1981 claims under Title VII’s opposition clause.

Id. at 233-34 & n.8 (applying Title VII’s antiretaliation provision to § 1981
retaliation claim and noting that the plaintiff only had an “opposition clause”
claim). Pattern Instruction 4.21 includes an opposition clause claim.

B. Adverse Employment Action

Pattern Instruction 4.21 includes a charge on the definition of an adverse
employment action, which is based on the Supreme Court’s decision in Burlington
Northern &Santa Fe Railway Co. v. White, 548 U.S. 53 (2006), which requires
proof that the challenged retaliatory conduct is “materially adverse.” Id. at 68.
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C. Third Party Reprisals

In Thompson v. North American Stainless, LP, 131 S. Ct. 863 (2011), the Supreme
Court held that third-party reprisals are actionable under the anti-retaliation
provision of Title VII. Id. at 868. The plaintiff in Thompson stated a claim for
retaliation by alleging that he was intentionally terminated because his fiancée filed
an EEOC charge of discrimination against their mutual employer. Id. at 870. In
cases involving third party reprisals, the charge will need to be adapted.

D. Causation

In Gross v. FBL Financial Services, Inc., 557 U.
held that, based on the statutory language of t
“age was the ‘but-for’ cause of the empl U not merely a
motivating factor in the decision. Id. at
motive defense (also known as the
ADEA, noting that unlike und
incorporated into the ADEA.
Medical Center v. Nassar,
Supreme Court extend
“[g]iven the lack of
VII’s anti-retaliat]

, the Supreme Court

tion provision. Nassar,
ion claims must be proved
n, not the lessened causation

t pursuant to 42 U.S.C. § 1983, a
plies based on Mt. Healthy City School
29 U.S. 274 (1977), in which the Supreme
that protected First Amendment “conduct was
n other words, that it was a ‘motivating factor’” in
ction. Id. at 287; see also Vila v. Padron, 484 F.3d
(requiring that protected speech play “a substantial or
dverse employment action”).

The Elevent it did not, prior to this publication, decide whether the rationale
of Gross and Néssar extends to 8 1981 claims, including § 1981 retaliation claims.
See Annotation 11(A) to Pattern Instruction 4.9, supra. The Committee recommends
that district courts review this issue prior to instructing a jury on 8 1981 retaliation.

E. Pretext

Pattern Instruction 4.21 includes in brackets an optional charge discussing the
inference of pretext. The basis for this charge is explained in further detail in the
annotations following Pattern Instruction 4.5, supra.
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I11. Remedies

The remedies for Title VII retaliation claims match the remedies for Title VII disparate
treatment claim. See 42 U.S.C. 88 1981a, 2000e-5(¢)(3)(B), (9)(1). Thus, the jury charges
on damages in the corresponding disparate treatment instructions may be incorporated into
the model retaliation instruction as appropriate.

IVV. When the Case Involves Both Discrimination and Retaliation Claims

and retaliation claims. In those
Qents of a discrimination and
¢S that applies to both types

In some cases, a plaintiff will bring both discrimi
cases, the court should charge separately all g
retaliation claim except damages, then give a
of claims.
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