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2-D-7 | RECORDS NOT IN PHYSICAL POSSESSION OF AGENCY

An agency is not authorized to refuse to allow inspection of public
records it made or received in the course of official business on
the grounds that the documents are in the actual possession of
another agency or official other than the records custodian. See
Wallace v. Guzman, 687 So. 2d 1351 (Fla. 3d DCA 1997) (public
records cannot be hidden from the public by transferring physical
custody of the records to the agency’s attorneys); Tober v.
Sanchez, 417 So. 2d 1053 (Fla. 3d DCA 1982), review denied sub
nom., Metropolitan Dade County Transit Agency v. Sanchez, 426 So.
2d 27 (Fla. 1983) (official charged with maintenance of records
may not transfer actual physical custody of records to county
attorney and thereby avoid compliance with request for inspection
under Ch. 119, F.S.); and AGO 92-78 (public housing authority not
authorized to withhold its records from disclosure on the grounds
that the records have been subpoenaed by the state attorney and
transferred to that office). “Given the aggressive nature of the
public’s right to inspect and duplicate public records, a
governmental agency may not avoid a public records request by
transferring custody of its records to another agency.” Chandler
v. City of Sanford, 121 So. 3d 657, 660 (Fla. 5th DCA 2013).

Thus, in Barfield v. Florida Department of Law Enforcement, No.
93-1701 (Fla. 2d Cir. Ct. May 19, 1994), available online in the
Cases database at the open government site at myfloridalegal.com,
the court held that an agency that received records from a private
entity in the course of official business and did not make copies
of the documents could not “return” them to the entity following
receipt of a public records request. The court ordered the agency
to demand the return of the records from the private entity so
they could be copied for the requestor.

Similarly, in Times Publishing Company v. City of St. Petersburg,
558 So. 2d 487, 492-493 (Fla. 2d DCA 1990), the court found that
both the city and a private entity violated the Public Records Act
when, pursuant to a plan to circumvent Ch. 119, F.S., the city
avoided taking possession of negotiation documents reviewed and
discussed by both parties and instead left them with the private
entity’s attorney. The court determined that although city
officials may have intended merely to “avoid” the law, the effect
of their actions was to “evade the broad policy of open
government.” And see Wisner v. City of Tampa Police Department,
601 So. 2d 296, 298 (Fla. 2d DCA 1992) (city may not allow a
private entity to maintain physical custody of public records
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[polygraph chart used in internal investigation] “to circumvent
the public records chapter”); and National Collegiate Athletic
Association v. Associated Press, 18 So. 3d 1201 (Fla. 1lst DCA
2009), review denied, 37 So. 3d 848 (Fla. 2010) (records on private
entity’s secure website that were viewed and used by a state
university in carrying out its official duties were public records
even though the university did not take physical possession); and
AGO 98-54 (registration and disciplinary records stored in a
computer database maintained by a national securities association
which are used by a state agency in licensing and regulating
securities dealers doing business in Florida are public records).

(Florida Office of the Attorney General // © March 9, 2023)
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