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RULES REGULATING THE FLORIDA BAR 

 

CHAPTER: 4 RULES OF PROFESSIONAL CONDUCT 

SECTION: 2 COUNSELOR 

RULES: 4-2.1 through 4-2.4 
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4-2.1 | ADVISER 

In representing a client, a lawyer shall exercise independent 

professional judgment and render candid advice. In rendering 

advice, a lawyer may refer not only to law but to other 

considerations such as moral, economic, social, and political 

factors that may be relevant to the client’s situation. 

 

(Amended March 23, 2006, effective May 22, 2006 (933 So.2d 417).) 

 

Comments 

Scope of advice 

A client is entitled to straightforward advice expressing the lawyer’s honest assessment. 

Legal advice often involves unpleasant facts and alternatives that a client may be disinclined to 

confront. In presenting advice, a lawyer endeavors to sustain the client’s morale and may put 

advice in as acceptable a form as honesty permits. However, a lawyer should not be deterred from 

giving candid advice by the prospect that the advice will be unpalatable to the client. 

Advice couched in narrowly legal terms may be of little value to a client, especially where 

practical considerations, such as cost or effects on other people, are predominant. Purely technical 

legal advice, therefore, can sometimes be inadequate. It is proper for a lawyer to refer to relevant 

moral and ethical considerations in giving advice. Although a lawyer is not a moral adviser as 

such, moral and ethical considerations impinge upon most legal questions and may decisively 

influence how the law will be applied. 

A client may expressly or impliedly ask the lawyer for purely technical advice. When such 

a request is made by a client experienced in legal matters, the lawyer may accept it at face value. 

When such a request is made by a client inexperienced in legal matters, however, the lawyer’s 

responsibility as adviser may include indicating that more may be involved than strictly legal 

considerations. 

Matters that go beyond strictly legal questions may also be in the domain of another 

profession. Family matters can involve problems within the professional competence of 

psychiatry, clinical psychology, or social work; business matters can involve problems within the 

competence of the accounting profession or of financial specialists. Where consultation with a 

professional in another field is itself something a competent lawyer would recommend, the lawyer 

should make such a recommendation. At the same time, a lawyer’s advice at its best often consists 

of recommending a course of action in the face of conflicting recommendations of experts. 
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Offering advice 

In general, a lawyer is not expected to give advice until asked by the client. However, when 

a lawyer knows that a client proposes a course of action that is likely to result in substantial adverse 

legal consequences to the client, the lawyer’s duty to the client under rule 4-1.4 may require that 

the lawyer offer advice if the client’s course of action is related to the representation. Similarly, 

when a matter is likely to involve litigation, it may be necessary under rule 4-1.4 to inform the 

client of forms of dispute resolution that might constitute reasonable alternatives to litigation. A 

lawyer ordinarily has no duty to initiate investigation of a client’s affairs or to give advice that the 

client has indicated is unwanted, but a lawyer may initiate advice to a client when doing so appears 

to be in the client’s interest. 
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4-2.2 | OPEN/VACANT 

 

 

(Formerly amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d 252); deleted March 23, 2006, 

effective May 22, 2006 (933 So.2d 417)) 
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4-2.3 | EVALUATION FOR USE BY THIRD PERSONS 

(a) When Lawyer May Provide Evaluation. A lawyer may provide 

an evaluation of a matter affecting a client for the use of 

someone other than the client if: 

(1) the lawyer reasonably believes that making the 

evaluation is compatible with other aspects of the 

lawyer’s relationship with the client; and 

(2) the client gives informed consent. 

(b) Limitation on Scope of Evaluation. In reporting the 

evaluation, the lawyer shall indicate any material 

limitations that were imposed on the scope of the inquiry or 

on the disclosure of information. 

(c) Maintaining Client Confidences. Except as disclosure is 

required in connection with a report of an evaluation, 

information relating to the evaluation is otherwise protected 

by rule 4-1.6. 

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended March 23, 2006, 

effective May 22, 2006 (933 So.2d 417).) 

Comments 

Definition 

An evaluation may be performed at the client’s direction but for the primary purpose of 

establishing information for the benefit of third parties; for example, an opinion concerning the 

title of property rendered at the behest of a vendor for the information of a prospective purchaser 

or at the behest of a borrower for the information of a prospective lender. In some situations, the 

evaluation may be required by a government agency; for example, an opinion concerning the 

legality of the securities registered for sale under the securities laws. In other instances, the 

evaluation may be required by a third person, such as a purchaser of a business. 

A legal evaluation should be distinguished from an investigation of a person with whom 

the lawyer does not have a client-lawyer relationship. For example, a lawyer retained by a 

purchaser to analyze a vendor’s title to property does not have a client-lawyer relationship with 

the vendor. So also, an investigation into a person’s affairs by a government lawyer, or by special 

counsel employed by the government, is not an evaluation as that term is used in this rule. The 

question is whether the lawyer is retained by the person whose affairs are being examined. When 

the lawyer is retained by that person, the general rules concerning loyalty to client and preservation 

of confidences apply, which is not the case if the lawyer is retained by someone else. For this 

reason, it is essential to identify the person by whom the lawyer is retained. This should be made 

clear not only to the person under examination, but also to others to whom the results are to be 

made available. 
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Duty to third person 

When the evaluation is intended for the information or use of a third person, a legal duty 

to that person may or may not arise. That legal question is beyond the scope of this rule. However, 

since such an evaluation involves a departure from the normal client-lawyer relationship, careful 

analysis of the situation is required. The lawyer must be satisfied as a matter of professional 

judgment that making the evaluation is compatible with other functions undertaken in behalf of 

the client. For example, if the lawyer is acting as an advocate in defending the client against 

charges of fraud, it would normally be incompatible with that responsibility for the lawyer to 

perform an evaluation for others concerning the same or a related transaction. Assuming no such 

impediment is apparent, however, the lawyer should advise the client of the implications of the 

evaluation, particularly the lawyer’s responsibilities to third persons and the duty to disseminate 

the findings. 

Access to and disclosure of information 

The quality of an evaluation depends on the freedom and extent of the investigation upon 

which it is based. Ordinarily, a lawyer should have whatever latitude of investigation seems 

necessary as a matter of professional judgment. Under some circumstances, however, the terms of 

the evaluation may be limited. For example, certain issues or sources may be categorically 

excluded or the scope of search may be limited by time constraints or the noncooperation of 

persons having relevant information. Any such limitations that are material to the evaluation 

should be described in the report. If, after a lawyer has commenced an evaluation, the client refuses 

to comply with the terms upon which it was understood the evaluation was to have been made, the 

lawyer’s obligations are determined by law, having reference to the terms of the client’s agreement 

and the surrounding circumstances. In no circumstances is the lawyer permitted to knowingly 

make a false statement of material fact or law in providing an evaluation under this rule. See rule 

4-4.1. 

Financial auditors’ requests for information 

When a question concerning the legal situation of a client arises at the instance of the 

client’s financial auditor and the question is referred to the lawyer, the lawyer’s response may be 

made in accordance with procedures recognized in the legal profession. Such a procedure is set 

forth in the American Bar Association Statement of Policy Regarding Lawyers’ Responses to 

Auditors’ Requests for Information, adopted in 1975. 
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4-2.4 | LAWYER SERVING AS THIRD-PARTY NEUTRAL 

(a) Definition. A lawyer serves as a third-party neutral when 

the lawyer assists 2 or more persons who are not clients of 

the lawyer to reach a resolution of a dispute or other matter 

that has arisen between them. Service as a third-party neutral 

may include service as an arbitrator, a mediator, or in such 

other capacity as will enable the lawyer to assist the parties 

to resolve the matter. 

(b) Communication With Unrepresented Parties. A lawyer 

serving as a third-party neutral must inform unrepresented 

parties that the lawyer is not representing them. When the 

lawyer knows or reasonably should know that a party does not 

understand the lawyer’s role in the matter, the lawyer must 

explain the difference between the lawyer’s role as a third-

party neutral and a lawyer’s role as one who represents a 

client. 

 

(Added March 23, 2006, effective May 22, 2006 (933 So.2d 417); amended November 19, 2009, 

effective February 1, 2010 (24 So.3d 63); amended July 7, 2011, effective October 1, 2011 (67 

So.3d 1037); amended May 29, 2014, effective June 1, 2014 (140 So.3d 541).) 

 

Comments 

Alternative dispute resolution has become a substantial part of the civil justice system. 

Aside from representing clients in dispute-resolution processes, lawyers often serve as third-party 

neutrals. A third-party neutral is a person, such as a mediator, arbitrator, conciliator, or evaluator, 

who assists the parties, represented or unrepresented, in the resolution of a dispute or in the 

arrangement of a transaction. Whether a third-party neutral serves primarily as a facilitator, 

evaluator, or decision-maker depends on the particular process that is either selected by the parties 

or mandated by a court. 

The role of a third-party neutral is not unique to lawyers, although, in some court-connected 

contexts, only lawyers are allowed to serve in this role or to handle certain types of cases. In 

performing this role, the lawyer may be subject to court rules or other law that apply either to third-

party neutrals generally or to lawyers serving as third-party neutrals. Lawyer-neutrals may also be 

subject to various codes of ethics, such as the Code of Ethics for Arbitration in Commercial 

Disputes prepared by a joint committee of the American Bar Association and the American 

Arbitration Association, or the Model Standards of Conduct for Mediators jointly prepared by the 

American Bar Association, the American Arbitration Association and Association for Conflict 

Resolution. A Florida Bar member who is a certified or court-appointed mediator is governed by 

the applicable law and rules relating to certified or court-appointed mediators. 
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Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role may 

experience unique problems as a result of differences between the role of a third-party neutral and 

a lawyer’s service as a client representative. The potential for confusion is significant when the 

parties are unrepresented in the process. Thus, subdivision (b) requires a lawyer-neutral to inform 

unrepresented parties that the lawyer is not representing them. For some parties, particularly parties 

who frequently use dispute resolution processes, this information will be sufficient. For others, 

particularly those who are using the process for the first time, more information will be required. 

Where appropriate, the lawyer should inform unrepresented parties of the important differences 

between the lawyer’s role as third-party neutral and a lawyer’s role as a client representative, 

including the inapplicability of the attorney-client evidentiary privilege. The extent of disclosure 

required under this subdivision will depend on the particular parties involved and the subject 

matter of the proceeding, as well as the particular features of the dispute resolution process 

selected. 

A lawyer who serves as a third-party neutral subsequently may be asked to serve as a 

lawyer representing a client in the same matter. The conflicts of interest that arise for both the 

individual lawyer and the lawyer’s law firm are addressed in rule 4-1.12. 
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COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these rules. 

Instead, TextBookDiscrimination.com merely re-printed and 

reformatted them for easier use. 
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