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RULES REGULATING THE FLORIDA BAR

CHAPTER: 4 RULES OF PROFESSIONAL CONDUCT
SECTION: 5 LAW FIRMS AND ASSOCIATIONS

RULES: 4-5.1 through 4-5.8
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4-5.1 | RESPONSIBILITIES OF PARTNERS, MANAGERS, AND SUPERVISORY
LAWYERS

(a) Duties Concerning Adherence to Rules of Professional
Conduct. A partner in a law firm, and a lawyer who
individually or together with other lawyers possesses
comparable managerial authority in a law firm, shall make
reasonable efforts to ensure that the firm has in effect
measures giving reasonable assurance that all lawyers therein
conform to the Rules of Professional Conduct.

(b) Supervisory Lawyer’s Duties. Any lawyer having direct
supervisory authority over another lawyer shall make
reasonable efforts to ensure that the other lawyer conforms
to the Rules of Professional Conduct.

(c) Responsibility for Rules Violations. A lawyer shall be
responsible for another lawyer’s wviolation of the Rules of
Professional Conduct 1if:

(1) the lawyer orders the specific conduct or, with
knowledge thereof, ratifies the conduct involved; or

(2) the lawyer is a partner or has comparable managerial
authority in the law firm in which the other lawyer
practices or has direct supervisory authority over the
other lawyer, and knows of the conduct at a time when
its consequences can be avoided or mitigated but fails
to take reasonable remedial action.

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended September 24, 1998,
effective Oct. 1, 1998 (718 So.2d 1179); March 23, 2006, effective May 22, 2006 (933 So.2d 417).)

Comments

Subdivision (a) applies to lawyers who have managerial authority over the professional
work of a firm. See terminology. This includes members of a partnership, the shareholders in a
law firm organized as a professional corporation, and members of other associations authorized to
practice law; lawyers having comparable managerial authority in a legal services organization or
a law department of an enterprise or government agency, and lawyers who have intermediate
managerial responsibilities in a firm. Subdivision (b) applies to lawyers who have supervisory
authority over the work of other lawyers in a firm.
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Subdivision (a) requires lawyers with managerial authority within a firm to make
reasonable efforts to establish internal policies and procedures designed to provide reasonable
assurance that all lawyers in the firm will conform to the Rules of Professional Conduct. Such
policies and procedures include those designed to detect and resolve conflicts of interest, identify
dates by which actions must be taken in pending matters, account for client funds and property,
and ensure that inexperienced lawyers are properly supervised.

Other measures that may be required to fulfill the responsibility prescribed in subdivision
(a) can depend on the firm’s structure and the nature of its practice. In a small firm of experienced
lawyers, informal supervision and periodic review of compliance with the required systems
ordinarily will suffice. In a large firm, or in practice situations in which difficult ethical problems
frequently arise, more elaborate measures may be necessary. Some firms, for example, have a
procedure whereby junior lawyers can make confidential referral of ethical problems directly to a
designated supervising lawyer or special committee. See rule 4-5.2. Firms, whether large or small,
may also rely on continuing legal education in professional ethics. In any event the ethical
atmosphere of a firm can influence the conduct of all its members and the partners may not assume
that all lawyers associated with the firm will inevitably conform to the rules.

Subdivision (c) expresses a general principle of personal responsibility for acts of another.
See also rule 4-8.4(a).

Subdivision (c)(2) defines the duty of a partner or other lawyer having comparable
managerial authority in a law firm, as well as a lawyer having supervisory authority over
performance of specific legal work by another lawyer. Whether a lawyer has such supervisory
authority in particular circumstances is a question of fact. Partners and lawyers with comparable
authority have at least indirect responsibility for all work being done by the firm, while a partner
or manager in charge of a particular matter ordinarily also has supervisory responsibility for the
work of other firm lawyers engaged in the matter. Appropriate remedial action by a partner or
managing lawyer would depend on the immediacy of that lawyer’s involvement and the
seriousness of the misconduct. A supervisor is required to intervene to prevent avoidable
consequences of misconduct if the supervisor knows that the misconduct occurred. Thus, if a
supervising lawyer knows that a subordinate misrepresented a matter to an opposing party in
negotiation, the supervisor as well as the subordinate has a duty to correct the resulting
misapprehension.

Professional misconduct by a lawyer under supervision could reveal a violation of
subdivision (b) on the part of the supervisory lawyer even though it does not entail a violation of
subdivision (c) because there was no direction, ratification, or knowledge of the violation.

Apart from this rule and rule 4-8.4(a), a lawyer does not have disciplinary liability for the
conduct of a partner, shareholder, member of a limited liability company, officer, director,
manager, associate, or subordinate. Whether a lawyer may be liable civilly or criminally for
another lawyer’s conduct is a question of law beyond the scope of these rules.
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The duties imposed by this rule on managing and supervising lawyers do not alter the
personal duty of each lawyer in a firm to abide by the Rules of Professional Conduct. See rule 4-
5.2(a).
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4-5.2 | RESPONSIBILITIES OF A SUBORDINATE LAWYER

(a) Rules of Professional Conduct Apply. A lawyer is bound by
the Rules of Professional Conduct notwithstanding that the
lawyer acted at the direction of another person.

(b) Reliance on Supervisor’s Opinion. A subordinate lawyer
does not violate the Rules of Professional Conduct if that
lawyer acts in accordance with a supervisory lawyer’s
reasonable resolution of an arguable question of professional
duty.

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252).)

Comments

Although a lawyer is not relieved of responsibility for a violation by the fact that the lawyer
acted at the direction of a supervisor, that fact may be relevant in determining whether a lawyer
had the knowledge required to render conduct a violation of the rules. For example, if a subordinate
filed a frivolous pleading at the direction of a supervisor, the subordinate would not be guilty of a
professional violation unless the subordinate knew of the document’s frivolous character.

When lawyers in a supervisor-subordinate relationship encounter a matter involving
professional judgment as to ethical duty, the supervisor may assume responsibility for making the
judgment. Otherwise a consistent course of action or position could not be taken. If the question
can reasonably be answered only 1 way, the duty of both lawyers is clear and they are equally
responsible for fulfilling it. However, if the question is reasonably arguable, someone has to decide
upon the course of action. That authority ordinarily reposes in the supervisor, and a subordinate
may be guided accordingly. For example, if a question arises whether the interests of 2 clients
conflict under rule 4-1.7, the supervisor’s reasonable resolution of the question should protect the
subordinate professionally if the resolution is subsequently challenged.
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4-5.3

| RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS

(a) Use of Titles by Nonlawyer Assistants. A person who uses
the title of paralegal, legal assistant, or other similar
term when offering or providing services to the public must
work for or under the direction or supervision of a lawyer or
law firm.

(b) Supervisory Responsibility. With respect to a nonlawyer
employed or retained by or associated with a lawyer or an
authorized Dbusiness entity as defined elsewhere 1in these
Rules Regulating The Florida Bar:

(1) a partner, and a lawyer who individually or together
with other lawyers possesses comparable managerial
authority in a law firm, must make reasonable efforts to
ensure that the firm has in effect measures giving
reasonable assurance that the person’s conduct is
compatible with the professional obligations of the
lawyer;

(2) a lawyer having direct supervisory authority over
the nonlawyer must make reasonable efforts to ensure
that the person’s conduct 1s compatible with the
professional obligations of the lawyer; and

(3) a lawyer is responsible for conduct of such a person
that would be a violation of the Rules of Professional
Conduct i1f engaged in by a lawyer if the lawyer:

(A) orders or, with the knowledge of the specific
conduct, ratifies the conduct involved; or

(B) 1s a partner or has comparable managerial
authority in the law firm in which the person is
employed, or has direct supervisory authority over
the person, and knows of the conduct at a time when
its consequences can be avoided or mitigated but
fails to take reasonable remedial action.

(c) Ultimate Responsibility of Lawyer. Although paralegals or
legal assistants may perform the duties delegated to them by
the lawyer without the presence or active involvement of the
lawyer, the lawyer must review and be responsible for the
work product of the paralegals or legal assistants.
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(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended April 25, 2002 (820
So0.2d 210); amended March 23, 2006, effective May 22, 2006 (933 So.2d 417); amended June 11,
2015, effective October 1, 2015 (167 So0.3d 412).)

Comments

Lawyers generally employ assistants in their practice, including secretaries, investigators,
law student interns, and paraprofessionals such as paralegals and legal assistants. Such assistants,
whether employees or independent contractors, act for the lawyer in rendition of the lawyer’s
professional services. A lawyer must give such assistants appropriate instruction and supervision
concerning the ethical aspects of their employment, particularly regarding the obligation not to
disclose information relating to representation of the client. The measures employed in supervising
nonlawyers should take account of the level of their legal training and the fact that they are not
subject to professional discipline. If an activity requires the independent judgment and
participation of the lawyer, it cannot be properly delegated to a nonlawyer employee.

Subdivision (b)(1) requires lawyers with managerial authority within a law firm to make
reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that
nonlawyers in the firm and nonlawyers outside the firm who work on firm matters act in a way
compatible with the professional obligations of the lawyer. See comment to rule 1.1 (retaining
lawyers outside the firm) and comment to rule 4-5.1(responsibilities with respect to lawyers within
a firm). Subdivision (b)(2) applies to lawyers who have supervisory authority over nonlawyers
within or outside the firm. Subdivision (b)(3) specifies the circumstances in which a lawyer is
responsible for conduct of nonlawyers within or outside the firm that would be a violation of the
Rules of Professional Conduct if engaged in by a lawyer.

Nothing provided in this rule should be interpreted to mean that a nonlawyer may have any
ownership or partnership interest in a law firm, which is prohibited by rule 4-5.4. Additionally,
this rule does not permit a lawyer to accept employment by a nonlawyer or group of nonlawyers,
the purpose of which is to provide the supervision required under this rule. This conduct is
prohibited by rules 4-5.4 and 4-5.5.
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Nonlawyers Outside the Firm

A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal
services to the client. Examples include the retention of an investigative or paraprofessional
service, hiring a document management company to create and maintain a database for complex
litigation, sending client documents to a third party for printing or scanning, and using an Internet-
based service to store client information. When using these services outside the firm, a lawyer
must make reasonable efforts to ensure that the services are provided in a manner that is compatible
with the lawyer’s professional obligations. The extent of this obligation will depend on the
circumstances, including the education, experience and reputation of the nonlawyer; the nature of
the services involved; the terms of any arrangements concerning the protection of client
information; and the legal and ethical environments of the jurisdictions in which the services will
be performed, particularly with regard to confidentiality. See also rules 4-1.1 (competence), 4-1.2
(allocation of authority), 4-1.4 (communication with client), 4-1.6 (confidentiality), 4-5.4
(professional independence of the lawyer), and 4-5.5 (unauthorized practice of law). When
retaining or directing a nonlawyer outside the firm, a lawyer should communicate directions
appropriate under the circumstances to give reasonable assurance that the nonlawyer’s conduct is
compatible with the professional obligations of the lawyer.

Where the client directs the selection of a particular nonlawyer service provider outside the
firm, the lawyer ordinarily should agree with the client concerning the allocation of responsibility
for monitoring as between the client and the lawyer. See Rule 1.2. When making this allocation in
a matter pending before a tribunal, lawyers and parties may have additional obligations that are a
matter of law beyond the scope of these rules.
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4-5.4 | PROFESSIONAL INDEPENDENCE OF A LAWYER

(a) Sharing Fees with Nonlawyers. A lawyer or law firm shall
not share legal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer’s firm,
partner, or associate may provide for the payment of
money, over a reasonable period of time after the
lawyer’s death, to the lawyer’s estate or to 1 or more
specified persons;

(2) a lawyer who undertakes to complete unfinished legal
business of a deceased lawyer may pay to the estate of
the deceased lawyer that proportion of the total
compensation that fairly represents the services
rendered by the deceased lawyer;

(3) a lawyer who purchases the practice of a deceased,
disabled, or disappeared lawyer may, 1in accordance with
the provisions of rule 4-1.17, pay to the estate or other
legally authorized representative of that lawyer the
agreed upon purchase price;

(4) bonuses may be paid to nonlawyer employees for work
performed, and may be based on their extraordinary
efforts on a particular case or over a specified time
period. Bonus payments shall not be based on cases or
clients brought to the lawyer or law firm by the actions
of the nonlawyer. A lawyer shall not provide a bonus
payment that is calculated as a percentage of legal fees
received by the lawyer or law firm; and

(5) a lawyer may share court-awarded fees with a
nonprofit, pro bono legal services organization that
employed, retained, or recommended employment of the
lawyer in the matter.

(b) Qualified Pension Plans. A lawyer or law firm may include
nonlawyer employees in a qualified pension, profit-sharing,
or retirement plan, even though the lawyer’s or law firm’s
contribution to the plan is based in whole or in part on a
profit-sharing arrangement.

(c) Partnership with Nonlawyer. A lawyer shall not form a
partnership with a nonlawyer if any of the activities of the
partnership consist of the practice of law.
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(d) Exercise of Independent Professional Judgment. A lawyer
shall not permit a person who recommends, employs, or pays
the lawyer to render legal services for another to direct or
regulate the lawyer’s professional judgment in rendering such
legal services.

(e) Nonlawyer Ownership of Authorized Business Entity. A
lawyer shall not practice with or in the form of a business
entity authorized to practice law for a profit if:

(1) a nonlawyer owns any interest therein, except that
a fiduciary representative of the estate of a lawyer may
hold the stock or interest of the lawyer for a reasonable
time during administration; or

(2) a nonlawyer 1is a corporate director or officer
thereof or occupies the position of similar
responsibility in any form of association other than a
corporation; or

(3) a nonlawyer has the right to direct or control the
professional judgment of a lawyer.

(Amended June 8, 1989 (544 So.2d 193); amended July 23, 1992, effective Jan. 1, 1993 (605 So.2d
252); amended October 20, 1994 (644 So.2d 282); amended June 27, 1996, effective July 1, 1996
(677 So.2d 272); amended October 6, 2005, effective January 1, 2006 (916 So.2d 655); amended
March 23, 2006, effective May 22, 2006 (933 So.2d 417).)

Comments

The provisions of this rule express traditional limitations on sharing fees. These limitations
are to protect the lawyer’s professional independence of judgment. Where someone other than the
client pays the lawyer’s fee or salary, or recommends employment of the lawyer, that arrangement
does not modify the lawyer’s obligation to the client. As stated in subdivision (d), such
arrangements should not interfere with the lawyer’s professional judgment.

This rule also expresses traditional limitations on permitting a third party to direct or
regulate the lawyer’s professional judgment in rendering legal services to another. See also rule 4-
1.8(f) (lawyer may accept compensation from a third party as long as there is no interference with
the lawyer’s independent professional judgment and the client gives informed consent).

The prohibition against sharing legal fees with nonlawyer employees is not intended to
prohibit profit-sharing arrangements that are part of a qualified pension, profit-sharing, or
retirement plan. Compensation plans, as opposed to retirement plans, may not be based on legal
fees.
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4-5.5 | UNLICENSED PRACTICE OF LAW; MULTIJURISDICTIONAL PRACTICE
OF LAW

(a) Practice of Law. A lawyer may not practice law in a
jurisdiction other than the lawyer’s home state, in violation
of the regulation of the 1legal ©profession in that
jurisdiction, or in violation of the regulation of the legal
profession in the lawyer’s home state or assist another in
doing so.

(b) Prohibited Conduct. A lawyer who is not admitted to
practice in Florida may not:

(1) except as authorized by other law, establish an
office or other regular presence in Florida for the
practice of law;

(2) hold out to the public or otherwise represent that
the lawyer is admitted to practice law in Florida; or

(3) appear in court, before an administrative agency, or
before any other tribunal unless authorized to do so by
the court, administrative agency, or tribunal pursuant
to the applicable rules of the court, administrative
agency, or tribunal.

(c) Authorized Temporary Practice by Lawyer Admitted in
Another United States Jurisdiction. A lawyer admitted and
authorized to practice law 1n another United States
jurisdiction who has been neither disbarred or suspended from
practice in any Jjurisdiction, nor disciplined or held in
contempt in Florida by reason of misconduct committed while
engaged in the practice of law permitted pursuant to this
rule, may provide legal services on a temporary basis in
Florida that are:

(1) undertaken in association with a lawyer who 1is
admitted to practice 1in Florida and who actively
participates in the matter; or

(2) in or reasonably related to a pending or potential
proceeding before a tribunal in this or another
jurisdiction, if the lawyer is authorized by law or order
to appear in the proceeding or reasonably expects to be
so authorized; or

= www.TextBookDiscrimination.com | Get Booked Up on Justice | 13 of 30


https://www.textbookdiscrimination.com/?tbdRls
https://www.textbookdiscrimination.com/?tbdRls

TBD | Subchapter 4-5 | RRTFB (All-in-One Document) | 7/27/2020

(3) in or reasonably related to a pending or potential
arbitration, mediation, or other alternative dispute
resolution proceeding in this or another jurisdiction,
and the services are not services for which the forum
requires pro hac vice admission:

(A) if the services are performed for a client who
resides in or has an office in the lawyer’s home
state, or

(B) where the services arise out of or are
reasonably related to the lawyer’s practice in a
jurisdiction in which the lawyer 1is admitted to
practice; or

(4) not within subdivisions (c) (2) or (c) (3), and

(A) are performed for a client who resides in or
has an office in the jurisdiction in which the
lawyer is authorized to practice, or

(B) arise out of or are reasonably related to the
lawyer’s practice in a jurisdiction in which the
lawyer is admitted to practice.

(d) Authorized Temporary Practice by Lawyer Admitted in a
Non-United States Jurisdiction. A lawyer who is admitted only
in a non-United States jurisdiction who is a member in good
standing of a recognized 1legal profession in a foreign
jurisdiction whose members are admitted to practice as
lawyers or counselors at law or the equivalent and are subject
to effective regulation and discipline by a duly constituted
professional body or a public authority, and who has been
neither disbarred or suspended from practice in any
jurisdiction nor disciplined or held in contempt in Florida
by reason of misconduct committed while engaged 1in the
practice of law permitted pursuant to this rule does not
engage in the unlicensed practice of law in Florida when on
a temporary basis the lawyer performs services in Florida
that are:

(1) undertaken in association with a lawyer who 1is
admitted to practice in Florida and who actively
participates in the matter; or

(2) in or reasonably related to a pending or potential
proceeding before a tribunal held or to be held in a
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jurisdiction outside the United States if the lawyer, or
a person the lawyer is assisting, is authorized by law
or by order of the tribunal to appear in the proceeding
or reasonably expects to be so authorized; or

(3) in or reasonably related to a pending or potential
arbitration, mediation, or other alternative dispute
resolution proceeding held or to be held in Florida or
another Jjurisdiction and the services are not services
for which the forum requires pro hac vice admission

(A) if the services are performed for a client who
resides in or has an office in the jurisdiction in
which the lawyer is admitted to practice, or

(B) where the services arise out of or are
reasonably related to the lawyer’s practice in a
jurisdiction in which the lawyer is admitted to
practice; or

(4) not within subdivisions (d) (2) or (d) (3), and

(A) are performed for a client who resides or has
an office in a jurisdiction in which the lawyer is
authorized to practice to the extent of that
authorization, or

(B) arise out of or are reasonably related to a
matter that has a substantial connection to a
jurisdiction in which the lawyer is authorized to
practice to the extent of that authorization; or

(5) governed primarily by international law or the law
of a non-United States jurisdiction in which the lawyer
is a member.

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended May 12, 2005,
effective September 14, 2006 (907 So.2d 1138); amended September 11, 2008, effective January
1,2009 (991 So.2d 842); amended April 12, 2012, effective July 1, 2012 (101 So.3d 807); amended
May 21, 2015, corrected June 25, 2015, effective October 1, 2015 (164 So.3d 1217).)
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Comments

Subdivision (a) applies to unlicensed practice of law by a lawyer, whether through the
lawyer’s direct action or by the lawyer assisting another person. A lawyer may practice law only
in a jurisdiction in which the lawyer is authorized to practice. A lawyer may be admitted to practice
law in a jurisdiction on a regular basis or may be authorized by court rule or order or by law to
practice for a limited purpose or on a restricted basis. Regardless of whether the lawyer is admitted
to practice law on a regular basis or is practicing as the result of an authorization granted by court
rule or order or by the law, the lawyer must comply with the standards of ethical and professional
conduct set forth in these Rules Regulating the Florida Bar.

The definition of the practice of law is established by law and varies from one jurisdiction
to another. Whatever the definition, limiting the practice of law to members of the bar protects the
public against rendition of legal services by unqualified persons. This rule does not prohibit a
lawyer from employing the services of paraprofessionals and delegating functions to them, so long
as the lawyer supervises the delegated work and retains responsibility for their work. See rule 4-
5.3. Likewise, it does not prohibit lawyers from providing professional advice and instruction to
nonlawyers whose employment requires knowledge of law; for example, claims adjusters,
employees of financial or commercial institutions, social workers, accountants, and persons
employed in government agencies. In addition, a lawyer may counsel nonlawyers who wish to
proceed pro se.

Other than as authorized by law, a lawyer who is not admitted to practice in Florida violates
subdivision (b) if the lawyer establishes an office or other regular presence in Florida for the
practice of law. This prohibition includes establishing an office or other regular presence in Florida
for the practice of the law of the state where the lawyer is admitted to practice. For example, a
lawyer licensed to practice law in New York could not establish an office or regular presence in
Florida to practice New York law. Such activity would constitute the unlicensed practice of law.
However, for purposes of this rule, a lawyer licensed in another jurisdiction who is in Florida for
vacation or for a limited period of time, may provide services to their clients in the jurisdiction
where admitted as this does not constitute a regular presence. The lawyer must not hold out to the
public or otherwise represent that the lawyer is admitted to practice law in Florida. Presence may
be regular even if the lawyer is not physically present here.

Subdivision (b) also prohibits a lawyer who is not admitted to practice in Florida from
appearing in a Florida court, before an administrative agency, or before any other tribunal in
Florida unless the lawyer has been granted permission to do so. In order to be granted the
permission, the lawyer must follow the applicable rules of the court, agency, or tribunal including,
without limitation, the Florida Rules of Judicial Administration governing appearance by foreign
lawyers. While admission by the Florida court or administrative agency for the particular case
authorizes the lawyer’s appearance in the matter, it does not act as authorization to allow the
establishment of an office in Florida for the practice of law. Therefore, a lawyer licensed in another
jurisdiction admitted in a case in Florida may not establish an office in Florida while the case is
pending and the lawyer is working on the case.
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There are occasions in which a lawyer admitted and authorized to practice in another
United States jurisdiction or in a non-United States jurisdiction may provide legal services on a
temporary basis in Florida under circumstances that do not create an unreasonable risk to the
interests of his or her clients, the public, or the courts. Subdivisions (c) and (d) identify these
circumstances. As discussed with regard to subdivision (b) above, this rule does not authorize a
lawyer to establish an office or other regular presence in Florida without being admitted to practice
generally here. Furthermore, no lawyer is authorized to provide legal services pursuant to this rule
if the lawyer is disbarred or suspended from practice in any jurisdiction or has been disciplined or
held in contempt in Florida by reason of misconduct committed while engaged in the practice of
law permitted pursuant to this rule. The contempt must be final and not reversed or abated.

There is no single test to determine whether a lawyer’s services are provided on a
“temporary basis” in Florida and may therefore be permissible under subdivision (c). Services may
be “temporary” even though the lawyer provides services in Florida on a recurring basis or for an
extended period of time, as when the lawyer is representing a client in a single lengthy negotiation
or litigation.

Subdivision (c) applies to lawyers who are admitted to practice law in any United States
jurisdiction, which includes the District of Columbia and any state, territory, or commonwealth of
the United States. The word “admitted” in subdivision (c¢) contemplates that the lawyer is
authorized to practice in the jurisdiction in which the lawyer is admitted and excludes a lawyer
who while technically admitted is not authorized to practice because, for example, the lawyer is
on inactive status. Subdivision (d) applies to lawyers who are admitted to practice law in a non-
United States jurisdiction if the lawyer is a member in good standing of a recognized legal
profession in a foreign jurisdiction, the members of which are admitted to practice as lawyers or
counselors at law or the equivalent and subject to effective regulation and discipline by a duly
constituted professional body or a public authority. Due to the similarities between the subsections,
they will be discussed together. Differences will be noted.

Subdivisions (c)(1)and (d)(1) recognize that the interests of clients and the public are
protected if a lawyer admitted only in another jurisdiction associates with a lawyer licensed to
practice in Florida. For these subdivisions to apply, the lawyer admitted to practice in Florida could
not serve merely as a conduit for the out-of-state lawyer, but would have to share actual
responsibility for the representation and actively participate in the representation. To the extent
that a court rule or other law of Florida requires a lawyer who is not admitted to practice in Florida
to obtain admission pro hac vice prior to appearing in court or before a tribunal or to obtain
admission pursuant to applicable rule(s) prior to appearing before an administrative agency, this
rule requires the lawyer to obtain that authority.

Lawyers not admitted to practice generally in Florida may be authorized by law or order
of a tribunal or an administrative agency to appear before the tribunal or agency. This authority
may be granted pursuant to formal rules governing admission pro hac vice or pursuant to formal
rules of the agency. Under subdivision (c)(2), a lawyer does not violate this rule when the lawyer
appears before a tribunal or agency pursuant to this authority. As with subdivisions (c)(1) and
(d)(2), to the extent that a court rule or other law of Florida requires a lawyer who is not admitted
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to practice in Florida to obtain admission pro hac vice prior to appearing in court or before a
tribunal or to obtain admission pursuant to applicable rule(s) prior to appearing before an
administrative agency, this rule requires the lawyer to obtain that authority.

Subdivision (c)(2) also provides that a lawyer rendering services in Florida on a temporary
basis does not violate this rule when the lawyer engages in conduct in anticipation of a proceeding
or hearing in a jurisdiction in which the lawyer is authorized to practice law or in which the lawyer
reasonably expects to be admitted pro hac vice. Examples of this conduct include meetings with
the client, interviews of potential witnesses, and the review of documents. Similarly, a lawyer
admitted only in another jurisdiction may engage in conduct temporarily in Florida in connection
with pending litigation in another jurisdiction in which the lawyer is or reasonably expects to be
authorized to appear, including taking depositions in Florida.

Subdivision (d)(2) is similar to subdivision (c)(2), however, the authorization in (d)(2) only
applies to pending or potential proceedings before a tribunal to be held outside of the United States.

Subdivisions (c)(3) and (d)(3) permit a lawyer admitted to practice law in another
jurisdiction to perform services on a temporary basis in Florida if those services are in or
reasonably related to a pending or potential arbitration, mediation, or other alternative dispute
resolution proceeding in this or another jurisdiction, if the services are performed for a client who
resides in or has an office in the lawyer’s home state, or if the services arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice. The
lawyer, however, must obtain admission pro hac vice in the case of a court-annexed arbitration or
mediation if court rules or law so require. The lawyer must file a verified statement with The
Florida Bar in arbitration proceedings as required by rule 1-3.11 unless the lawyer is appearing in
an international arbitration as defined in the comment to that rule. A verified statement is not
required if the lawyer first obtained the court’s permission to appear pro hac vice and the court has
retained jurisdiction over the matter. For the purposes of this rule, a lawyer who is not admitted to
practice law in Florida who files more than 3 demands for arbitration or responses to arbitration in
separate arbitration proceedings in a 365-day period is presumed to be providing legal services on
a regular, not temporary, basis; however, this presumption does not apply to a lawyer appearing in
international arbitrations as defined in the comment to rule 1-3.11.

Subdivision (c)(4) permits a lawyer admitted in another jurisdiction to provide certain legal
services on a temporary basis in Florida that are performed for a client who resides or has an office
in the jurisdiction in which the lawyer is authorized to practice or arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted but are not within
subdivisions (c)(2) or (c)(3). These services include both legal services and services that
nonlawyers may perform but that are considered the practice of law when performed by lawyers.
When performing services which may be performed by nonlawyers, the lawyer remains subject to
the Rules of Professional Conduct.
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Subdivisions (¢)(3), (d)(3), and (c)(4) require that the services arise out of or be reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted. A variety of factors
evidence this relationship. The lawyer’s client may have been previously represented by the
lawyer, or may be resident in or have substantial contacts with the jurisdiction in which the lawyer
is admitted. The matter, although involving other jurisdictions, may have a significant connection
with that jurisdiction. In other cases, significant aspects of the lawyer’s work might be conducted
in that jurisdiction or a significant aspect of the matter may involve the law of that jurisdiction.
The necessary relationship might arise when the client’s activities or the legal issues involve
multiple jurisdictions, for example when the officers of a multinational corporation survey
potential business sites and seek the services of their lawyer in assessing the relative merits of
each. In addition, the services may draw on the lawyer’s recognized expertise developed through
regular practice of law in a body of law that is applicable to the client’s particular matter.

Subdivision (d)(4) permits a lawyer admitted in a non-United States jurisdiction to provide
certain services on a temporary basis in Florida that are performed for a client who resides in or
has an office in the jurisdiction where the lawyer is authorized to practice or arise out of or are
reasonably related to a matter that has a substantial connection to a jurisdiction in which the lawyer
is authorized to practice to the extent of that authorization but are not within subdivisions (d)(2)
and (d)(3). The scope of the work the lawyer could perform under this provision would be limited
to the services the lawyer may perform in the authorizing jurisdiction. For example, if a German
lawyer came to the United States to negotiate on behalf of a client in Germany, the lawyer would
be authorized to provide only those services that the lawyer is authorized to provide for that client
in Germany. Subdivision (d)(5) permits a lawyer admitted in a non-United States jurisdiction to
provide services in Florida that are governed primarily by international law or the law of a non-
United States jurisdiction in which the lawyer is a member.

A lawyer who practices law in Florida pursuant to subdivisions (c), (d), or otherwise is
subject to the disciplinary authority of Florida. A lawyer who practices law in Florida pursuant to
subdivision (c) must inform the client that the lawyer is not licensed to practice law in Florida.

The Supreme Court of Florida has determined that it constitutes the unlicensed practice of
law for a lawyer admitted to practice law in a jurisdiction other than Florida to advertise to provide
legal services in Florida which the lawyer is not authorized to provide. The rule was adopted in
820 So. 2d 210 (Fla. 2002). The court first stated the proposition in 762 So. 2d 392, 394 (Fla.
1999). Subdivisions (c) and (d) do not authorize advertising legal services in Florida by lawyers
who are admitted to practice in jurisdictions other than Florida. Whether and how lawyers may
communicate the availability of their services in Florida is governed by subchapter 4-7.

A lawyer who practices law in Florida is subject to the disciplinary authority of Florida.
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4-5.6 | RESTRICTIONS ON RIGHT TO PRACTICE
A lawyer shall not participate in offering or making:

(a) a partnership, shareholders, operating, employment, or
other similar type of agreement that restricts the rights of
a lawyer to practice after termination of the relationship,
except an agreement concerning benefits upon retirement; or

(b) an agreement in which a restriction on the lawyer’s right
to practice is part of the settlement of a client controversy.

(Amended July 23, 1992, effective January 1, 1993 (605 So.2d 252); amended July 17, 1997 (697
So0.2d 115); amended March 23, 2006, effective May 22, 2006 (933 So.2d 417).)

Comments

An agreement restricting the right of lawyers to practice after leaving a firm not only limits
their professional autonomy, but also limits the freedom of clients to choose a lawyer. Subdivision
(a) prohibits such agreements except for restrictions incident to provisions concerning retirement
benefits for service with the firm.

Subdivision (b) prohibits a lawyer from agreeing not to represent other persons in
connection with settling a claim on behalf of a client.

This rule does not apply to prohibit restrictions that may be included in the terms of the
sale of a law practice in accordance with the provisions of rule 4-1.17.

This rule is not a per se prohibition against severance agreements between lawyers and law
firms. Severance agreements containing reasonable and fair compensation provisions designed to
avoid disputes requiring time-consuming quantum meruit analysis are not prohibited by this rule.
Severance agreements, on the other hand, that contain punitive clauses, the effect of which are to
restrict competition or encroach upon a client’s inherent right to select counsel, are prohibited. The
percentage limitations found in rule 4-1.5(f)(4)(D) do not apply to fees divided pursuant to a
severance agreement. No severance agreement shall contain a fee-splitting arrangement that results
in a fee prohibited by the Rules Regulating The Florida Bar.
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4-5.7

(Added

| RESPONSIBILITIES REGARDING NONLEGAL SERVICES

(a) Services Not Distinct From Legal Services. A lawyer who
provides nonlegal services to a recipient that are not
distinct from legal services provided to that recipient is
subject to the Rules Regulating The Florida Bar with respect
to the provision of both legal and nonlegal services.

(b) Services Distinct From Legal Services. A lawyer who
provides nonlegal services to a recipient that are distinct
from any legal services provided to the recipient is subject
to the Rules Regulating The Florida Bar with respect to the
nonlegal services 1f the lawyer knows or reasonably should
know that the recipient might believe that the recipient is
receiving the protection of a client-lawyer relationship.

(c) Services by Nonlegal Entity. A lawyer who 1is an owner,
controlling party, employee, agent, or otherwise is
affiliated with an entity providing nonlegal services to a
recipient is subject to the Rules Regulating The Florida Bar
with respect to the nonlegal services if the lawyer knows or
reasonably should know that the recipient might believe that
the recipient is receiving the protection of a client-lawyer
relationship.

(d) Effect of Disclosure of Nature of Service. Subdivision
(b) or (c) does not apply if the lawyer makes reasonable
efforts to avoid any misunderstanding by the recipient
receiving nonlegal services. Those efforts must include
advising the recipient, preferably in writing, that the
services are not legal services and that the protection of a
client-lawyer relationship does not exist with respect to the
provision of nonlegal services to the recipient.

effective April 25, 2002 (820 So.2d 210).)
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Comments

For many years, lawyers have provided to their clients nonlegal services that are ancillary
to the practice of law. A broad range of economic and other interests of clients may be served by
lawyers participating in the delivery of these services. In recent years, however, there has been
significant debate about the role the rules of professional conduct should play in regulating the
degree and manner in which a lawyer participates in the delivery of nonlegal services. The ABA,
for example, adopted, repealed, and then adopted a different version of ABA Model Rule 5.7. In
the course of this debate, several ABA sections offered competing versions of ABA Model Rule
5.7.

One approach to the issue of nonlegal services is to try to substantively limit the type of
nonlegal services a lawyer may provide to a recipient or the manner in which the services are
provided. A competing approach does not try to substantively limit the lawyer’s provision of
nonlegal services, but instead attempts to clarify the conduct to which the Rules Regulating The
Florida Bar apply and to avoid misunderstanding on the part of the recipient of the nonlegal
services. This rule adopts the latter approach.

The potential for misunderstanding

Whenever a lawyer directly provides nonlegal services, there exists the potential for ethical
problems. Principal among these is the possibility that the person for whom the nonlegal services
are performed may fail to understand that the services may not carry with them the protection
normally afforded by the client-lawyer relationship. The recipient of the nonlegal services may
expect, for example, that the protection of client confidences, prohibitions against representation
of persons with conflicting interests, and obligations of a lawyer to maintain professional
independence apply to the provision of nonlegal services when that may not be the case. The risk
of confusion is acute especially when the lawyer renders both types of services with respect to the
same matter.

Providing nonlegal services that are not distinct from legal services

Under some circumstances, the legal and nonlegal services may be so closely entwined that
they cannot be distinguished from each other. In this situation, confusion by the recipient as to
when the protection of the client-lawyer relationship applies is likely to be unavoidable. Therefore,
this rule requires that the lawyer providing the nonlegal services adhere to all of the requirements
of the Rules Regulating The Florida Bar.

In such a case, a lawyer will be responsible for assuring that both the lawyer’s conduct and,
to the extent required elsewhere in these Rules Regulating The Florida Bar, that of nonlawyer
employees comply in all respects with the Rules Regulating The Florida Bar. When a lawyer is
obliged to accord the recipients of such nonlegal services the protection of those rules that apply
to the client-lawyer relationship, the lawyer must take special care to heed the proscriptions of the
Rules Regulating The Florida Bar addressing conflict of interest and to scrupulously adhere to the
requirements of the rule relating to disclosure of confidential information. The promotion of the
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nonlegal services must also in all respects comply with the Rules Regulating The Florida Bar
dealing with advertising and solicitation.

Subdivision (a) of this rule applies to the provision of nonlegal services by a lawyer even
when the lawyer does not personally provide any legal services to the person for whom the
nonlegal services are performed if the person is also receiving legal services from another lawyer
that are not distinct from the nonlegal services.

Avoiding misunderstanding when a lawyer directly provides nonlegal services that are
distinct from legal services

Even when the lawyer believes that his or her provision of nonlegal services is distinct
from any legal services provided to the recipient, there is still a risk that the recipient of the
nonlegal services will misunderstand the implications of receiving nonlegal services from a
lawyer; the recipient might believe that the recipient is receiving the protection of a client-lawyer
relationship. Where there is such a risk of misunderstanding, this rule requires that the lawyer
providing the nonlegal services adhere to all the Rules Regulating The Florida Bar, unless
exempted by other provisions of this rule.

Avoiding misunderstanding when a lawyer is indirectly involved in the provision of nonlegal
services

Nonlegal services also may be provided through an entity with which a lawyer is somehow
affiliated, for example, as owner, employee, controlling party, or agent. In this situation, there is
still a risk that the recipient of the nonlegal services might believe that the recipient is receiving
the protection of a client-lawyer relationship. Where there is such a risk of misunderstanding, this
rule requires that the lawyer involved with the entity providing nonlegal services adhere to all the
Rules Regulating The Florida Bar, unless exempted by another provision of this rule.

Avoiding the application of subdivisions (b) and (c)

Subdivisions (b) and (c) specify that the Rules Regulating The Florida Bar apply to a
lawyer who directly provides or is otherwise involved in the provision of nonlegal services if there
is a risk that the recipient might believe that the recipient is receiving the protection of a client-
lawyer relationship. Neither the Rules Regulating The Florida Bar nor subdivisions (b) or (c) will
apply, however, if pursuant to subdivision (d), the lawyer takes reasonable efforts to avoid any
misunderstanding by the recipient. In this respect, this rule is analogous to the rule regarding
respect for rights of third persons.

In taking the reasonable measures referred to in subdivision (d), the lawyer must
communicate to the person receiving the nonlegal services that the relationship will not be a client-
lawyer relationship. The communication should be made before entering into an agreement for the
provision of nonlegal services, in a manner sufficient to assure that the person understands the
significance of the communication, and preferably should be in writing.
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The burden is upon the lawyer to show that the lawyer has taken reasonable measures under
the circumstances to communicate the desired understanding. For instance, a sophisticated user of
nonlegal services, such as a publicly held corporation, may require a lesser explanation than
someone unaccustomed to making distinctions between legal services and nonlegal services, such
as an individual seeking tax advice from a lawyer-accountant or investigative services in
connection with a lawsuit.

The relationship between this rule and other Rules Regulating The Florida Bar

Even before this rule was adopted, a lawyer involved in the provision of nonlegal services
was subject to those Rules Regulating The Florida Bar that apply generally. For example, another
provision of the Rules Regulating The Florida Bar makes a lawyer responsible for fraud committed
with respect to the provision of nonlegal services. Such a lawyer must also comply with the rule
regulating business transactions with a client. Nothing in this rule (Responsibilities Regarding
Nonlegal Services) is intended to suspend the effect of any otherwise applicable Rules Regulating
The Florida Bar, such as the rules on personal conflicts of interest, on business transactions with
clients, and engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation.

In addition to the Rules Regulating The Florida Bar, principles of law external to the rules,
for example, the law of principal and agent, may govern the legal duties owed by a lawyer to those
receiving the nonlegal services.
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4-5.8 | PROCEDURES FOR LAWYERS LEAVING LAW FIRMS AND DISSOLUTION
OF LAW FIRMS

(a) Contractual Relationship Between Law Firm and Clients.
The contract for legal services creates the legal
relationships between the client and law firm and between the
client and individual members of the law firm, including the
ownership of the files maintained by the lawyer or law firm.
Nothing in these rules creates or defines those
relationships.

(b) Client’s Right to Counsel of Choice. Clients have the
right to expect that they may choose counsel when 1legal
services are required and, with few exceptions, nothing that
lawyers and law firms do affects the exercise of that right.

(c) Contact With Clients.

(1) Lawyers Leaving Law Firms. Absent a specific
agreement otherwise, a lawyer who is leaving a law firm
may not unilaterally contact those clients of the law
firm for ©purposes of notifying them about the
anticipated departure or to solicit representation of
the «clients wunless +the lawyer has approached an
authorized representative of the law firm and attempted
to negotiate a Jjoint communication to the clients
concerning the lawyer leaving the law firm and bona fide
negotiations have been unsuccessful.

(2) Dissolution of Law Firm. Absent a specific agreement
otherwise, a lawyer involved in the dissolution of a law
firm may not unilaterally contact clients of the law
firm unless, after bona fide negotiations, authorized
members of the law firm have been unable to agree on a
method to provide notice to clients.

(d) Form for Contact With Clients.

(1) Lawyers Leaving Law Firms. When a joint response has
not been successfully negotiated, unilateral contact by
individual members or the law firm must give notice to
clients that the lawyer is leaving the law firm and
provide options to the clients to choose to remain a
client of the law firm, to choose representation by the
departing lawyer, or to choose representation by other
lawyers or law firms.
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(2) Dissolution of Law Firms. When a law firm is being
dissolved and no procedure for contacting clients has
been agreed to, unilateral contact by members of the law
firm must give notice to clients that the firm is being
dissolved and provide options to the clients to choose
representation by any member of the dissolving law firm,
or representation by other lawyers or law firms.

(3) Liability for Fees and Costs. In all instances,
notice to the client required under this rule must
provide information concerning potential liability for
fees for legal services previously rendered, costs
expended, and how any deposits for fees or costs will be
handled. In addition, if appropriate, notice must be
given that reasonable charges may be imposed to provide
a copy of any file to a successor lawyer.

(e) Nonresponsive Clients.

(1) Lawyers Leaving Law Firms. In the event a client
fails to advise the lawyers and law firm of the client’s
intention in regard to who is to provide future legal
services when a lawyer 1is leaving the firm, the client
remains a client of the firm until the client advises
otherwise.

(2) Dissolution of Law Firms. In the event a client fails
to advise the lawyers of the client’s intention in regard
to who is to provide future legal services when a law
firm is dissolving, the client remains a client of the
lawyer who primarily provided the prior legal services
on behalf of the firm until the client advises otherwise.

(Adopted effective January 1, 2006 (916 So.2d 655); amended November 9, 2017, effective
February 1, 2018 (234 So. 3d 577); amended January 4, 2019, effective March 5, 2019 (267 So.3d
891).)

Comments

The current rule of law regarding ownership of client files is discussed in Donahue v.
Vaughn, 721 So. 2d 356 (Fla. 5th DCA 1998), and Dowda & Fields, P.A. v. Cobb, 452 So. 2d 1140
(Fla. 5th DCA 1984). A lawyer leaving a law firm, when the law firm remains available to continue
legal representation, has no right nor expectation to take client files without an agreement with the
law firm to do so.
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While clients have the right to choose counsel, that choice may implicate obligations such
as a requirement to pay for legal services previously rendered and costs expended in connection
with the representation as well as a reasonable fee for copying the client’s file.

Whether individual members have any individual legal obligations to a client is a matter of
contract law, tort law, or court rules that is outside the scope of rules governing lawyer conduct.
Generally, individual lawyers have such obligations only if provided for in the contract for
representation. Nothing in this rule or in the contract for representation may alter the ethical
obligations that individual lawyers have to clients as provided elsewhere in these rules.

In most instances a lawyer leaving a law firm and the law firm should engage in bona fide,
good faith negotiations and craft a joint communication providing adequate information to the
client so that the client may make a fully informed decision concerning future representation. In
those instances in which bona fide negotiations are unsuccessful, unilateral communication may
be made by the departing lawyer or the law firm. In those circumstances, great care should be
taken to meet the obligation of adequate communication and for this reason the specific
requirements of subdivisions (d)(1) and (3) are provided.

Lawyers and firms should engage in bona fide, good faith negotiations within a reasonable
period of time following their knowledge of either the anticipated change in firm composition or,
if the anticipated change is unknown, within a reasonable period of time after the change in firm
composition. The actual notification to clients should also occur within a reasonable period of
time. What is reasonable will depend on the circumstances, including the nature of the matters in
which the lawyer represented the clients and whether the affected clients have deadlines that need
to be met within a short period of time.

For purposes of this rule, clients who should be notified of the change in firm composition
include current clients for whom the departing lawyer has provided significant legal services with
direct client contact. Clients need not be notified of the departure of a lawyer with whom the client
has had no direct contact. Clients whose files are closed need not be notified unless the former
client contacts the firm, at which point the firm should notify the former client of the departure of
any lawyer who performed significant legal services for that former client and had direct contact
with that former client.

Although contact by telephone is not prohibited under this rule, proof of compliance with
the requirements of this rule may be difficult unless the notification is in writing.

In order to comply with the requirements of this rule, both departing lawyers and the law
firm should be given access to the names and contact information of all clients for whom the
departing lawyer has provided significant legal services and with whom the lawyer has had direct
contact.

If neither the departing lawyer nor the law firm intends to continue representation of the
affected clients, they may either agree on a joint letter providing that information to those clients,
or may separately notify the affected clients after bona fide, good faith negotiations have failed.
Any obligation to give the client reasonable notice, protect the client’s interests on withdrawal,
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and seek permission of a court to withdraw may apply to both the departing lawyer and lawyers
remaining in the firm.

Most law firms have some written instrument creating the law firm and specifying
procedures to be employed upon dissolution of the firm. However, when such an instrument does
not exist or does not adequately provide for procedures in the event of dissolution, the provisions
of this rule are provided so that dissolution of the law firm does not disproportionately affect client
rights.

As in instances of a lawyer departing a law firm, lawyers involved in the dissolution of law
firms have a continuing obligation to provide adequate information to a client so that the client
may make informed decisions concerning future representation.

The Florida Bar has sample forms for notice to clients and sample partnership and other
contracts that are available to members. The forms may be accessed on the bar’s website,
www.floridabar.org, or by calling The Florida Bar headquarters in Tallahassee.

Lawyers involved in either a change in law firm composition or law firm dissolution may
have duties to notify the court if the representation is in litigation. If the remaining law firm will
continue the representation of the client, no notification of the change in firm composition to the
court may be required, but such a notification may be advisable. If the departing lawyer will take
over representation of the client, a motion for substitution of counsel or a motion by the firm to
withdraw from the representation may be appropriate. If the departing lawyer and the law firm
have made the appropriate request for the client to select either the departing lawyer or the law
firm to continue the representation, but the client has not yet responded, the law firm should
consider notifying the court of the change in firm composition, although under ordinary
circumstances, absent an agreement to the contrary, the firm will continue the representation in the
interim. If the departing lawyer and the law firm have agreed regarding who will continue handling
the client’s matters then, absent disagreement by the client, the agreement normally will determine
whether the departing lawyer or the law firm will continue the representation.
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APPENDIX
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