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RULE 32.2 | CRIMINAL FORFEITURE 

(a) Notice to the Defendant. A court must not enter a judgment 

of forfeiture in a criminal proceeding unless the indictment 

or information contains notice to the defendant that the 

government will seek the forfeiture of property as part of 

any sentence in accordance with the applicable statute. The 

notice should not be designated as a count of the indictment 

or information. The indictment or information need not 

identify the property subject to forfeiture or specify the 

amount of any forfeiture money judgment that the government 

seeks. 

(b) Entering a Preliminary Order of Forfeiture. 

(1) Forfeiture Phase of the Trial. 

(A) Forfeiture Determinations. As soon as practical 

after a verdict or finding of guilty, or after a 

plea of guilty or nolo contendere is accepted, on 

any count in an indictment or information regarding 

which criminal forfeiture is sought, the court must 

determine what property is subject to forfeiture 

under the applicable statute. If the government 

seeks forfeiture of specific property, the court 

must determine whether the government has 

established the requisite nexus between the 

property and the offense. If the government seeks 

a personal money judgment, the court must determine 

the amount of money that the defendant will be 

ordered to pay. 

(B) Evidence and Hearing. The court’s determination 

may be based on evidence already in the record, 

including any written plea agreement, and on any 

additional evidence or information submitted by the 

parties and accepted by the court as relevant and 

reliable. If the forfeiture is contested, on either 

party’s request the court must conduct a hearing 

after the verdict or finding of guilty. 
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(2) Preliminary Order. 

(A) Contents of a Specific Order. If the court finds 

that property is subject to forfeiture, it must 

promptly enter a preliminary order of forfeiture 

setting forth the amount of any money judgment, 

directing the forfeiture of specific property, and 

directing the forfeiture of any substitute property 

if the government has met the statutory criteria. 

The court must enter the order without regard to 

any third party’s interest in the property. 

Determining whether a third party has such an 

interest must be deferred until any third party 

files a claim in an ancillary proceeding under Rule 

32.2(c). 

(B) Timing. Unless doing so is impractical, the 

court must enter the preliminary order sufficiently 

in advance of sentencing to allow the parties to 

suggest revisions or modifications before the order 

becomes final as to the defendant under Rule 

32.2(b)(4). 

(C) General Order. If, before sentencing, the court 

cannot identify all the specific property subject 

to forfeiture or calculate the total amount of the 

money judgment, the court may enter a forfeiture 

order that: 

(i) lists any identified property; 

(ii) describes other property in general 

terms; and 

(iii) states that the order will be amended 

under Rule 32.2(e)(1) when additional specific 

property is identified or the amount of the 

money judgment has been calculated. 

(3) Seizing Property. The entry of a preliminary order 

of forfeiture authorizes the Attorney General (or a 

designee) to seize the specific property subject to 

forfeiture; to conduct any discovery the court considers 

proper in identifying, locating, or disposing of the 

property; and to commence proceedings that comply with 

any statutes governing third-party rights. The court may 

include in the order of forfeiture conditions reasonably 
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necessary to preserve the property’s value pending any 

appeal. 

(4) Sentence and Judgment. 

(A) When Final. At sentencing — or at any time 

before sentencing if the defendant consents — the 

preliminary forfeiture order becomes final as to 

the defendant. If the order directs the defendant 

to forfeit specific property, it remains 

preliminary as to third parties until the ancillary 

proceeding is concluded under Rule 32.2(c). 

(B) Notice and Inclusion in the Judgment. The court 

must include the forfeiture when orally announcing 

the sentence or must otherwise ensure that the 

defendant knows of the forfeiture at sentencing. 

The court must also include the forfeiture order, 

directly or by reference, in the judgment, but the 

court’s failure to do so may be corrected at any 

time under Rule 36. 

(C) Time to Appeal. The time for the defendant or 

the government to file an appeal from the 

forfeiture order, or from the court’s failure to 

enter an order, begins to run when judgment is 

entered. If the court later amends or declines to 

amend a forfeiture order to include additional 

property under Rule 32.2(e), the defendant or the 

government may file an appeal regarding that 

property under Federal Rule of Appellate Procedure 

4(b). The time for that appeal runs from the date 

when the order granting or denying the amendment 

becomes final. 

(5) Jury Determination. 

(A) Retaining the Jury. In any case tried before a 

jury, if the indictment or information states that 

the government is seeking forfeiture, the court 

must determine before the jury begins deliberating 

whether either party requests that the jury be 

retained to determine the forfeitability of 

specific property if it returns a guilty verdict. 
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(B) Special Verdict Form. If a party timely 

requests to have the jury determine forfeiture, the 

government must submit a proposed Special Verdict 

Form listing each property subject to forfeiture 

and asking the jury to determine whether the 

government has established the requisite nexus 

between the property and the offense committed by 

the defendant. 

(6) Notice of the Forfeiture Order. 

(A) Publishing and Sending Notice. If the court 

orders the forfeiture of specific property, the 

government must publish notice of the order and 

send notice to any person who reasonably appears to 

be a potential claimant with standing to contest 

the forfeiture in the ancillary proceeding. 

(B) Content of the Notice. The notice must describe 

the forfeited property, state the times under the 

applicable statute when a petition contesting the 

forfeiture must be filed, and state the name and 

contact information for the government attorney to 

be served with the petition. 

(C) Means of Publication; Exceptions to Publication 

Requirement. Publication must take place as 

described in Supplemental Rule G(4)(a)(iii) of the 

Federal Rules of Civil Procedure, and may be by any 

means described in Supplemental Rule G(4)(a)(iv). 

Publication is unnecessary if any exception in 

Supplemental Rule G(4)(a)(i) applies. 

(D) Means of Sending the Notice. The notice may be 

sent in accordance with Supplemental Rules 

G(4)(b)(iii)–(v) of the Federal Rules of Civil 

Procedure. 

(7) Interlocutory Sale. At any time before entry of a 

final forfeiture order, the court, in accordance with 

Supplemental Rule G(7) of the Federal Rules of Civil 

Procedure, may order the interlocutory sale of property 

alleged to be forfeitable. 

  

http://www.textbookdiscrimination.com/


Rule 32.2 | Fed. R. Crim. P. | 12/1/2009 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 5 of 7 

(c) Ancillary Proceeding; Entering a Final Order of 

Forfeiture. 

(1) In General. If, as prescribed by statute, a third 

party files a petition asserting an interest in the 

property to be forfeited, the court must conduct an 

ancillary proceeding, but no ancillary proceeding is 

required to the extent that the forfeiture consists of 

a money judgment. 

(A) In the ancillary proceeding, the court may, on 

motion, dismiss the petition for lack of standing, 

for failure to state a claim, or for any other 

lawful reason. For purposes of the motion, the 

facts set forth in the petition are assumed to be 

true. 

(B) After disposing of any motion filed under Rule 

32.2(c)(1)(A) and before conducting a hearing on 

the petition, the court may permit the parties to 

conduct discovery in accordance with the Federal 

Rules of Civil Procedure if the court determines 

that discovery is necessary or desirable to resolve 

factual issues. When discovery ends, a party may 

move for summary judgment under Federal Rule of 

Civil Procedure 56. 

(2) Entering a Final Order. When the ancillary 

proceeding ends, the court must enter a final order of 

forfeiture by amending the preliminary order as 

necessary to account for any third-party rights. If no 

third party files a timely petition, the preliminary 

order becomes the final order of forfeiture if the court 

finds that the defendant (or any combination of 

defendants convicted in the case) had an interest in the 

property that is forfeitable under the applicable 

statute. The defendant may not object to the entry of 

the final order on the ground that the property belongs, 

in whole or in part, to a codefendant or third party; 

nor may a third party object to the final order on the 

ground that the third party had an interest in the 

property. 

  

http://www.textbookdiscrimination.com/


Rule 32.2 | Fed. R. Crim. P. | 12/1/2009 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 6 of 7 

(3) Multiple Petitions. If multiple third-party 

petitions are filed in the same case, an order dismissing 

or granting one petition is not appealable until rulings 

are made on all the petitions, unless the court 

determines that there is no just reason for delay. 

(4) Ancillary Proceeding Not Part of Sentencing. An 

ancillary proceeding is not part of sentencing. 

(d) Stay Pending Appeal. If a defendant appeals from a 

conviction or an order of forfeiture, the court may stay the 

order of forfeiture on terms appropriate to ensure that the 

property remains available pending appellate review. A stay 

does not delay the ancillary proceeding or the determination 

of a third party’s rights or interests. If the court rules in 

favor of any third party while an appeal is pending, the court 

may amend the order of forfeiture but must not transfer any 

property interest to a third party until the decision on 

appeal becomes final, unless the defendant consents in 

writing or on the record. 

(e) Subsequently Located Property; Substitute Property. 

(1) In General. On the government’s motion, the court 

may at any time enter an order of forfeiture or amend an 

existing order of forfeiture to include property that: 

(A) is subject to forfeiture under an existing 

order of forfeiture but was located and identified 

after that order was entered; or 

(B) is substitute property that qualifies for 

forfeiture under an applicable statute. 

(2) Procedure. If the government shows that the property 

is subject to forfeiture under Rule 32.2(e)(1), the 

court must: 

(A) enter an order forfeiting that property, or 

amend an existing preliminary or final order to 

include it; and 

(B) if a third party files a petition claiming an 

interest in the property, conduct an ancillary 

proceeding under Rule 32.2(c). 
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(3) Jury Trial Limited. There is no right to a jury trial 

under Rule 32.2(e). 

 

(As added Apr. 17, 2000, eff. Dec. 1, 2000; amended Apr. 29, 2002, eff. Dec. 1, 2002; Mar. 26, 

2009, eff. Dec. 1, 2009.) 

http://www.textbookdiscrimination.com/

