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STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEBORAH C. WOODS,
Petitioner,

VS.

AMERI CAN RED CROSS BLOOD

SERVI CES,

Respondent .

Case No. 01-1763

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, the D vision of Adm nistrative Hearings

held a formal hearing in this cause before Adm nistrative Law

Judge Don W Davis in Tall ahassee, Florida, and Daytona Beach,

Fl orida, by video technol ogy on July 25, 2001. The follow ng

appear ances were enter ed.

For Petitioner:

For Respondent:

APPEARANCES

David d asser, Esquire

d asser and Handel

150 South Pal metto Avenue
Suite 100, Box N

Dayt ona Beach, Florida 32114

Dougl as P. Kreuzkanp, Esquire
Anerican Red Oross Bl ood Services
Ki ng & Spal di ng

191 Peachtree Street

Atlanta, CGeorgia 30303-1763



STATEMENT OF THE | SSUE

The issue for determnation is whether Petitioner's
al l egation of subjection to an unlawful enpl oynent practice is
barred by Section 760.11(1), Florida Statutes.

PRELI M NARY STATEMENT

Petitioner filed a Conplaint agai nst Respondent with the
Fl ori da Conm ssion on Human Rel ations on July 10, 2000, alleging
race, age, and disability discrimnation.

On March 12, 2001, the Florida Comm ssion on Human Rel ati ons
issued its determination of a lack of jurisdiction to consider
Petitioner's Conplaint in the face of the statutory deadline set
forth in Section 760.11(1), Florida Statutes, which gives the
aggri eved enpl oyee only 365 days within which to seek redress.

On April 16, 2001, Petitioner filed a Petition for Relief
wth the Florida Comm ssion on Human Rel ati ons. The case was
forwarded to the Division of Adm nistrative Hearings for formnal
proceedi ngs on May 4, 2001.

During the hearing, Petitioner presented the testinony of
one witness and eight exhibits. Respondent presented no
testinony or exhibits. The Transcript of the proceedi ng was
filed on August 22, 2001.

The parties requested and were granted |leave to file
proposed recomended orders nore than 10 days from concl usi on of

the final hearing. Both Petitioner and Respondent filed



Proposed Recommended Orders whi ch have been revi ewed and
considered in the preparation of this Reconmended Order.

FI NDI NGS OF FACT

1. Petitioner was previously enployed by Respondent unti
her term nation on Novenber 15, 1996. Petitioner discussed the
firing wwth her attorney in January of 1997. Petitioner was
apprised by the attorney that she could file a conplaint with
the Florida Comm ssion on Human Rel ati ons (FCHR) or the Equal
Enmpl oynment OQpportunity Comm ssion (EECC).

2. Prior to August of 1997, Petitioner's attorney inforned
her that he had filed a Charge of Discrimnation on behalf of
Petitioner with the EECC. Petitioner was |ed to understand that
an investigator for EEOCC woul d contact her. Petitioner was
never contacted by the EECC.

3. On April 14, 2000, Petitioner received a notice from
her attorney that apprised Petitioner that the attorney had been
suspended fromthe practice of |law by the Suprenme Court for a
period of 10 days. Later in either May or June, Petitioner read
a newspaper article that recounted the suspension of
Petitioner's attorney fromthe practice of |aw

4. Petitioner then determned to consult her present
counsel in this matter, David G asser, Esquire, to handle the

charge she believed had been filed with the EECC



5. Petitioner |earned through G asser that her previous
counsel had not filed a conplaint or charge with the EEOC. On
July 10, 2000, Petitioner filed her Charge of Discrimnation
with the FCHR

6. Petitioner has neither filed a conplaint with the
Fl ori da Bar Association or filed a |egal mal practice suit
agai nst her previous counsel.

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has jurisdiction
over the parties to, and the subject matter of, these proceedi ngs.
Section 120.57(1), Florida Statutes, and Chapter 760, Florida
St at ut es.

8. Chapter 760, Florida Statutes, the "Florida G vil
Ri ghts Act of 1992," provides security fromdiscrimnation based
upon race, color, religion, sex, national origin, age, handicap,
or marital status.

9. The adverse effectuation of an enpl oyee’ s conpensati on,
conditions, and privileges of enploynent on the basis of race or
sex i s an unlawful enploynent practice.

10. Section 760.11(1), Florida Statutes, requires that any
person aggri eved by an adverse effectuation of enployee rights
file a conplaint wwth the FCHR within 365 days of the all eged
violation. Notably, Section 760.11(1) is a statute of

limtations. See Geene v. Senmnole Electric Coop., Inc., 701




So. 2d 646, 648 (Fla. 5th DCA 1997). Petitioner's enploynent
was term nated on Novenber 15, 1996. Petitioner's claimwas
filed on July 10, 2000, or approxinmately 968 days too late to
vest the FCHR with jurisdiction of the matter.

11. Petitioner requests the tolling of the statute of
[imtation based on her forner attorney's neglect. The Florida
Legi sl ature has enunerated the limted exceptions that permt
such tolling in Section 95.051(2), Florida Statutes. These
exceptions include: (a) a person's absence fromthe state;

(b) a person's use of a false name to avoid service of process;
(c) a person's concealnent in a state to avoid service of
process; (d) a court's adjudication that a person is

i ncapacitated; (e) voluntary paynents by a father in a paternity
action; (f) the paynent of an obligation on a witten
instrunment; and (g) the pendency of a related arbitral
proceedi ng. None of the exceptions includes attorney negl ect.

12. Petitioner has requested the "equitably" tolling of
the FCHR statute of [imtations. According to the Florida
Supreme Court, "[t]he doctrine of equitable tolling was
devel oped to permt under certain circunstances the filing of a
| awsui t that otherw se would be barred by a limtations period."

Machul es v. Dept of Administration, 523 So. 2d 1132, 1133 (Fl a.

1988). The Court has stated that equitable tolling is

appropriate where a party has: (1) been msled or lulled into



inaction; (2) has in some extraordinary way been prevented from
asserting his rights; or (3) has tinely asserted his rights
m stakenly in the wong forum See |d. at 1134. Additionally,
a party requesting equitable tolling nmust prove that he or she
acted "with a reasonably prudent regard for his [or her]
rights.” 1d.

13. Petitioner, as the party seeking application of the
doctrine, has the burden of proving that equitable tolling is

appropriate. See Carter v. West Publishing Conpany, 225 F.3d

1258, 1265 (11th Cr. 2000). Petitioner has failed to neet the
burden by providing such proof.

14. Finally, Petitioner can pursue recourse agai nst her
previous attorney for failing to tinely file her Charge of
Discrimnation by filing a conplaint with the Florida Bar or by
pursuing a civil tort action against him Petitioner has failed
to do either.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED:

That a Final Order be entered dismssing the Petition for

Rel i ef .



DONE AND ENTERED this 17th day of Septenber, 2001, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 17th day of Septenber, 2001.

COPI ES FURNI SHED,

Azizi M Dixon, Cerk

Fl ori da Comm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

David d asser, Esquire

d asser and Hande

150 South Pal netto Avenue
Suite 100, Box N

Dayt ona Beach, Florida 32114

Dougl as Kreuzkanp, Esquire
American Red Cross Bl ood Services
King & Spal di ng

191 Peachtree Street

Atlanta, CGeorgia 30303-1763

Dana A. Baird, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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