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STATEMENT OF JURISDICTION AND DESIGNATION OF
DIVISION OF ADMINISTRATIVE HEARINGS AND
DON W. DAVIS, ADMINISTRATIVE LAW JUDGE
AS FORMAL PARTIES TO THE PETITION

This is an action for a writ of prohibition under Florida Rule of Appellate

Procedure 9.100.

Pursuant to Florida Rule of Appellate Procedure 9.100(e)(2), the Division of

Administrative Hearings and Honorable Don W. Davis, Administrative Law Judge, are

named as formal parties to the petition.
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RELIEF SOUGHT AND STATEMENT OF EMERGENCY
Pursuant to Florida Rule of Appellate Procedure 9.100, petitioner, CDR Systems
Corporation, seeks a writ of prohibition restraining the Division of Administrative
Hearings (“DOAH”) from the unauthorized exercise of jurisdiction in the matter of

Eddie L. Swinson v. CDR Systems Corporation, Case No. 01-4315. DOAH lacks

subject matter jurisdiction because the condition precedent to DOAH’s exercise of
jurisdiction was not met. Specifically, Mr. Swinson did ﬁdt request an administrative
hearing regarding the FCHR’s No-Cause Determination on his Charge of
Discrimination within the statutory time frame set forth in §760.11, Florida Statutes.
Prohibition is appropriate because there is no adequate remedy available to address the

remedy sought and to otherwise avoid the harm to petitioner. See State of Florida ex

rel. Barbara Greenberg v. The Florida Board of Dentistry, 297 So.2d 628, 634 (Fla. 1st

DCA 1974)(granting writ of prohibition and holding that “in cases where the
respondent board is acting without jurisdiction or is exceeding its jurisdiction...those
common-law processes adapted and designed to restrain such lack of jurisdiction or

excessive exercise of power, including the remedy by prohibition, are proper. State ex

rel. Crabtree v. Porter, 111 Fla. 621, 149 So. 610.”).
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This petition is being filed on an emergency basis because DOAH has set a
hearing on the merits of Swinson’s Charge of Discrimination before Honorable Don W.
Davis, Administrative Law Judge, for January 29, 2002. Although the petitioner filed
a Motion to Stay the Proceedings Pending Resolution of Petition for Writ of
Prohibition, DOAH has not had the opportunity, as of the ﬁiing of this petition, to rule
on the motion to stay, and may not rule on it before the date set for the merits hearing.

ISSUE PRESENTED
The sole issue presented is whether writ of prohibition lies to restrain the
Division of Administrative Hearings (DOAH) ﬁom exercising jurisdiction and

conducting proceedings in the case of Eddie L. Swinson v. CDR Systems Corporation

where, under §760.11(7), Florida Statutes, DOAH.does not obtain jurisdiction unless
a request for an administrative hearing is madev wi‘ihin 3'5 days of a no cause
determination by FCHR. Swinson failed to request an administrative hearing until over
two years, three m(‘)rith}s‘;and eleven dayg ;iﬁei the deadline to request an administrative

hearing had passed. Thus, DOAH is without subject maiter jurisdiction.
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STATEMENT OF FACTS
On or about December 28, 1995, Eddie L. Swinson filed a Charge of
Discrimination with the Florida Commission on Human Relations (“FCHR”) charging
that CDR Systems Corporation discriminated against him because of his race. (App.!
Tab B, at 8).2 The Charge of Discrimination was assign¢d FCHR case number 95-
1100. (App. Tab B, at 8). On January 20, 1999, Linda L. Mathis, Investigation
Specialist with the Office of Employment Investigations.a.nd Enforcement, issued an
Investigator’s Memorandum recommending that there was “no reasonable cause to
believe that respondent [CDR] discriminated against Complainant [Swinson] due to his
race.” (App. Tab B, at 9-10).

On June 3, 1999, FCHR issued Swinson a No Cause Deternﬁnation, signed by
Ronald McElrath, Executive Director of the FCHR. (App. Tab B, at 11-12). On June

3,1999, FCHR also issued Swinson a “Notice of Determination: No Cause” signed by

1 With this petition, petitioner haé filed a separate Appendlx pursuant to
Florida Rule of Appellate Procedure 9.100(g). References to the Appendix will be
made by “App.” followed by the appropriate Tab and page number of Appendixes, if

necessary.

2 FCHR stamped the Charge of Discrimination received January 2, 1996.
(App. Tab B, at ). '
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Sharon Maultry, Clerk of the Commission. (App. Tab B, at 13-14). The Notice of

Determination: No Cause contained the following language:
If the Complainant fails to request an administrative hearing within 35
days of the date of this notice, the administrative claim under the Florida

Civil Rights Act of 1992, Chapter 760, will be dismissed pursuant to section
760.11, Florida Statutes (1992).

Id. (Emphasis added).

On September 14, 2001, over two years after the first No Cause Determination
was issued, FCHR issued another no-cause determination for the same case —

Swinson v. CDR Systems Corporation FCHR No. 95-1100. (App. Tab B, at 15).°

Swinson then filed a Petition for Relief on October 19,2001. (App. Tab B, at 19-
20). This Petition for Relief was filed approximately two years, three months and

eleven days after the statutory deadline to request an administrative hearing as set forth

in §760.11, Florida Statutes.*

3 The Notice of Determination: No Cause is silent as to why another notice
was issued on that date. '

4 Section 760.11(7), Florida Statutes, provides, in pertinent part,

If the commission [FCHR] determines that there is not reasonable cause to
believe that a violation of the Florida Civil Rights Act of 1992 has occurred, the
commission shall dismiss the complaint. The aggrieved person may request an
administrative hearing under ss. 120.569 and 120.57, but any such request must
be made within 35 days of the date of determination of reasonable cause and

Page 7 of 13
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FCHR forwarded Swinson’s Petition for Reliefto the Division of Administrative
Hearings on October 31, 2001. (App. Tab B, at 21). The Division of Administrative
Hearings has set the matter for hearing on January 29, 2002. (App. Tab A, at 1-3).

On December 19, 2001, CDR filed a Motion to Dismiss for lack of subject
matter jurisdiction. (App. Tab A, at 4-22). The motion stated as grounds that One,
Swinson’s request for administrative hearing was untimely, and Twe, because
Swinson’s request for an administrative hearing was mtﬁnély, his claim was barred by
§760.11(7), Florida Statutes.

DOAH denied CDR’s motion to dismiss without opinion. (App. Tab C, at 23-
25).
A hearing has been set on the merité of Swinson’s charge before Don W. Davis,

Administrative Law Judge, Division of Administrative Hearings, for January 29,2002,

in Putnam County, Florida.’

any such hearing shall be heard by an administrative law judge and not by the
commission or the commissioner. Ifthe aggrieved person does not request an
administrative hearing within the 35 days, the claim will be barred.

(Emphasis added).

5 On January 17, 2002, CDR filed a Motion to Stay the Proceedings
Pending Resolution of Petition for Writ of Prohibition.
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Thus, by this petition, CDR Systems Corporatioti seeks issuance of a writ of

prohibition restraining the Division of Administrative Hearings from exercising

jurisdiction over this matter.
REASONS WHY THE WRIT SHOULD ISSUE

POINT I. A Writ of Prohibition lies to restrain the unauthorized exercise of
jurisdiction by the Division of Administrative Hearings in the matter
of Eddie L. Swinson v. CDR Systems Corporation, where a statutory

1 condition precedent to invoking the jurisdiction of the Division of

r Administrative Hearings was not met, i.e., no request for an

administrative hearing was made within 35 days of a no-cause

| determination as required by Florida Statute §760.11(7) to confer
jurisdiction

5 b

cioshecolibs bk oold Ll

N

In Edgerton v. International Company, Inc., 89 So.2d 488 (Fla. 1956), the

Supreme Court of Florida affirmed the circuit court’s issuance of a writ of prohibition

[ S SN

for lack of subject matter jurisdiction due to the late filing of a complaint, and in so

doing held:

q Statutory authority given to administrative officers must be exercised in
accordance with the requirements of controlling provisions and principles of
law...Administrative authorities are creatures of statute and have only such
powers as the statute confers on them. Their powers must be exercised in
accordance with the statute bestowing such powers, and they can act only in the
mode prescribed by statute....They cannot rightfully dispense with any of the
essential forms of proceedings which the legislature has prescribed for the
purpose of investing them with power to act. Officers must obey a law found
upon the statute books until in a proper proceeding its constitutionality is
judicially passed on....

ol L e B R B ad Laa o i

i | Page 9 of 13

R TR -

PR TR TR R BT T e e



89 So0.2d at 489, 490. (Internal citations, quotations omitted). See also Fiat Motors of

North America, Inc. v. Calvin, 356 So.2d 908 (Fla. 19 DCA 1978)(finding that the

agency lacked subject matter jurisdiction because a verified complaint was not timely
filed pursuant to Florida Statutes and the agency could not acquire jurisdiction after the
time for initiating proceedings had expired).
With respect to this case, Florida Statute §760.11(7) provides, in pertinent part,
If the commission [FCHR] determines that there is not reasonable cause to
believe that a violation of the Florida Civil Rights Act of 1992 has occurred, the
commission shall dismiss the complaint. The aggrieved person may request an
administrative hearing under ss. 120.569 and 120.57, but any such request must
be made within 35 days of the date of determination of reasonable cause and
any such hearing shall be heard by an administrative law judge and not by the

commission or the commissioner. If the aggrieved person does not request an
administrative hearing within the 35 days, the claim will be barred.

Id. (Emphasis added).

Under §760.11(7), DOAH does not have jurisdiction until and unless the request
for administrative hearing is timely filed. In this case, Swinsoh’ s’ request for
administrative hearing came well beyond the 35 day period, i.e. two years, three
months and eleven days after the deadline set forth in the statute.(App. Tab B, at 19-

20). Therefore, the Division of Administrative Hearings could not and did not have

jurisdiction over this matter.
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- Moreover, DOAH cannot expand its jurisdiction to éncompass this matter. This
is so because an agency such as the Division of Administrative Hearings

has only those powers which are conferred upon it by the legislature in order to
carry out the aims for which it was established. See State v. Atlantic C.L.R.
Co., 56 Fla. 617, 47 So. 969 (1908). Moreover an agency may not enlarge its
jurisdiction; nor can jurisdiction be conferred upon the agency by agreement or
consent of the parties. Gulf American Corp. v. Florida Land Sales Board, 206

'S0.2d 457 (Fla. 2d DCA 1968).

Swebilius v. Florida Constr. Industry Licensing Board, 365.S0.2d 1069, 1070 (Fla. 1st

DCA 1979).

The question in this case is one of DOAH’s subject matter jurisdiction over this
matter. The answer is no because the condition precedent to invoking the Division of
Administrative Hearing’s jurisdiction was not met. Specifically, a request for an
administrative hearing was not made within 35 days of a no cause determination as is
required by statute to confer jurisdiction over the matter to DOAH. Subject-matter
jurisdiction cannot be waived by the parties and DOAH cannot confer such jurisdiction
upon itself. As the Swebilius court observed:

Subject mattér'jurisdictioh means thepowerof the court to d‘e_aliwith a class of
cases to which the particular case belongs, Malone v. Meres, 91 Fla. 709, 109
So. 677 (1926), and it concerns the power of the court to adjudge as to the
general question involved before it. Quigley v. Cremin, 94 Fla. 104,113 So. 892

(1927); Crill v. Sate Road Dept., 96 Fla. 110, 117 So. 795 (1928); Curtis v.
Albritton, 101 Fla. 853, 132 So. 677 (1931). If a court has no jurisdiction over
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the subject matter, ithasno jurisdiction to entertain questions pertaining thereto.
Lovett v. Lovett, 93 Fla. 611, 112 So. 768 (1927). Moreover such jurisdiction
cannot be waived. Judicial proceedings which are taken without subject matter
jurisdiction are void in the strictest sense ofthe term. Roberts v. Seaboard Surety
Co., 158 Fla. 686, 29 So.2d 743 (1947). For example, it has been held that the
failure to make a timely objection to the circuit court’s assumption of jurisdiction
over an action for declaratory relief does not later preclude the objection from
being raised on appeal. Pushkin v. Lombard, 279 So.2d 79 (Fla. 3d DCA 1973),

cert.den., Fla., 284 So0.2d 396....

Id. at 1070-1071.

Permitting this matter to remain with the Division of Administrative Hearings

forum for a hearing on the merits of a barred claim, therefore, would permit DOAH to

exercise jurisdiction which it did not have and be a useless exercise in both judicial and

lawyer labor resulting in the unnecessary expenditure of resources.

CONCLUSION

Accordingly, based on the arguments presented and the authorities cited,

Petitioner, CDR Systems Corporation, requests this Court issue a writ of prohibition
restraining the unauthorized exercise of jurisdiction by Division of Administrative

Hearings over the matter of Swinson v. CDR Systems Corporation, DOAH Case

Number 01-4315.
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CERTIFICATE OF SERVICE

The undersigned certifies that a true and correct copy of this petition has been

furnished by __ Overnight Mail  this _ 17th day of January, 2002, to Eddie L.

Swinson, 1714 ¥ Westover Drive, Palatka, Florida, 32177; aﬁd by Overnight Mail and

Telecopier to Honorable Don W. Davis, Administrative Law Judge, Division of

Administrative Hearings, The DeSoto Building, 1230 Apalachee Parkway, Tallahassee,

Florida 32399-3060.

CERTIFICATE OF COMPLIANCE WITH FONT REQUIREMENTS
The undersigned certifies that this petition complies with the font requirements

of Florida Rule of Appellate Procedure 9.100(1). This petition was prepared in Times

New Roman 14 point font.

Respectfully Submitted,

e L [ b

WILLIAM R. AMLONG
Florida Bar No. 470228
DEBRA L. HORTON
- Florida Bar No. 526071
"AMLONG & AMLONG, P.A.
- Attorneys for Petitioner
.- -500 Northeast Fourth Street
© Second Floor
Fort Lauderdale, Florida 33301
(954) 462-1983
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CDR SYSTEMS CORPORATION,
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EDDIE L. SWINSON,
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| JUDGE DON W. DAVIS, PRESIDING
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CERTIFICATE OF SERVICE
The undersigned certifies that a true and correct copy of this appendix has been

furnished by Overnight Mail, this 17" day of January, 2002, to Eddie L.

Swinson, 1714 ¥ Westover Drive, Palatka, Florida, 32177; and by Overnight Mail and
Telecopier to Honorable Don W. Davis, Administrative Law Judge, Division of

Administrative Hearings, The DeSoto Building, 1230 Apalachee Parkway, Tallahassee,

Florida 32399-3060.

Respectfully Submitted,

Ot £ M bos

WILLIAM R. AMLONG

Florida Bar No.: 470228

DEBRA L. HORTON

Florida Bar No.: 526071

AMLONG & AMLONG, P.A.

Attorneys for Petitioner

500 Northeast Fourth Street

,;:,Se.,,C.QEQ,FIQ‘?? -

‘Fort Lauderdale, Florida 33301

- (954) 462-1983
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

EDDIE L. SWINSON,

Petitioner,

vSs. Case No. 01-4315

CDR SYSTEMS CORPORATION,

Respondent.

[ N P

NOTICE OF HEARING

A hearing will be held in this case at the City Hall, City
Commission Meeting Room, 201 North Second Street, Palatka,
Florida, on January 29, 2002, at 10:30 a.m., Or as soon
thereafter as can be heard. Continuances will be granted only
by order of the Administrative Law Judge for good cause shown.

TSSUE: Was Petitioner subjected to an unlawful employment
practice.

AUTHORITY: Chapters 120 and 760, Florida Statutes.

The parties shall arrange to have all witnesses and
evidence present at the time and place of hearing. Subpoenas
will be issued by the Administrative Law Judge upon request of
the parties. All parties have the right to present oral
argument and to cross-examine opposing witnesses. All parties
have the right to be represented by counsel or other qualified
representative, in accordance with Rule 28-106.106, Florida
Administrative Code. Failure to appear at this hearing may be
grounds for entry of a recommended order of dismissal.
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The agency shall be responsible for makin
arrangements for a court reporter,

5 \
November 19, 2001 &2 é;/ Aor~aq_

g the necessary

DON W. DAVIS
Administrative Law Judge
Division of Administr
The DeSoto Building

1230 Apalachee Parkway

Tallahassee, Florida 32399-3060
(850) 488-~9675 SUNCOM 278-9675

Fax Filing (850) 921-6847
www.doah.state.fl.us

COPIES FURNISHED:

William R. Amlong, Esquire
Amlong and Amlong, P.A.

500 Northeast Fourth Street
Fort Lauderdale, Florida 33301

Denise Crawford, Agency Clerk
Florida Commission Oon Human Relations
325 John Knox Road

Building F, Suite 240

Tallahassee, Florida 32303-4149

Eddie L. Swinson

504 North 22nd Street
Apartment C192

Palatka, Florida 32177

ROOM CONFIRMATION COPY:

Betsy Driggers

City Hall

201 North Second Street
Palatka, Florida 32177
(386) 329-0100

modation to participate in this o
pProceeding should contact the Judge's secretary no later than

seven days prior to the hearing. The Judge's Secretary may be

contacted at the address or telephone numbers above, via 1-800-
955-8771 (TDD), or 1-800—955—8770
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

Case Number: 01-4315

EDDIE L. SWINSON,

Petitioner,
VS.

CDR SYSTEMS CORPORATION,

Respondent.
_/

MOTION TO DISMISS

Respondent, CDR Systems Corporation (*CDR"), pursuant to Florida

Administrative Code §28-106.303, moves for entry of an Order dismissing,
with prejudice, petitioner, Eddie L. Swinson’s, (*Swinson”) Petition for Relief,

and in support thereof states:

1. This cause is set for final hearing on January 29, 2002.

2. On December 28, 1995, Swinson filed a Charge»of Discrimination

with the Florida Commission on Human Relations ("FCHR"), atrue and correct

copy of which is attached as “Exhibit A.” The Charge of Discrimination was

given FCHR No. 95-1100.

3. On January 20, 1999, Linda L Mathis, Investigation Specialist with

the Office of Employment I
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Investigator’s Memorandum in which it was recommended that there was "no
reasonable cause to believe that respondent (CDR) discriminated against
Complainant (Swinson) dué to his race.” A true and correct copy of the
Investigator’s Memorandum is attached as “Exhibit B.”

4, On June 3, 1999, FCHR issued a No Cause deternhination, signed
by Ronald McElrath, Executive Director of the Florida Commission on Human
Relations, a true and correct copy of which is attached as “Exhibit C.”‘

5. On June 3, 1999, FCHR issued its Notice of Determination: NoO
Cause, signed by Sharon Maultry, Clerk of the Commission, a true and correct
copy of which is attached as “Exhibit D.” |

6. On June 3, 1999, Swinson was notified of his right to request an
administrative hearing within 35 days of FCHR’S No Cauvse’determinatiOn.
Swinson was also notified that if he failed to request an administrative hearing
within 35 days of the date of the Notice of Determination, his administrative
claim would be dismis_sed pursuant to §760.11, Flbfida Statutes.

7.  Pursuant to §76,O'11’ Florida Statutes, Swinson was required to
request an administrative hearing oAn‘o‘r before]uly 8, ‘19”99. |

8. Swinson did not requeSt an administrative hearing on or before

July 8, 1999.
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9. On September 14, 2001, another Notice of Determination: No
Cause was issued by FCHR for Case No. 95;1100, and signed by A. Coleman,
Clerk of the Commission. A tfue and correct copy is attached as “Exhibit E.”

10. On September 14, 2001, another Determination: No Cause was
issued by FCHR for Case No. 95-1100, and signed by Derick Daniel, Executive
Director for the Florida Commission on Human Relations. A.true and correct
copy is attached as “Exhibit F.”

11. On October 17, 2001, Swinson filed a Petition for Relief. A true
and correct copy is attached as “Exhibit G.”

12. On October 31', 2001, FCHR transmitted Swinson’s Petition for
Relief and requested that an administrative judge be assigned. A true and
correct copy of the Transmittal of Petition is attached as “Exhibit H.”

13. Pursuant to §760.11(7), Florida Statui:es, Swinson’s claim is
barred because he did not request an administrative hearing within 35 days of
receiving the June 3, 1999 No Cause Determination.

14. - This motion isvbeing‘made i;r_}w‘good faithrand not for purposes of
\VNHEREFORZE,V fesbondent, CDR SystemsCorporatlon, prays that this
court will enter an Order diemissing, with prejudice, petitioner’s Petition for

Relief and for such other and 'further;kefietfféisf'_may be just.
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Respectfully Submitted,

AMLONG & AMLONG, P.A.
Attorney for Plaintiff(s)
500 Northeast Fourth Street

Second Floor
Fort Lauderdale, Florida 33301-1154

(954) 462-1983

Ot f | 4»%%)

WILLIAM R. AMLONG
Florida Bar No: 470228
DEBRA L. HORTON
Florida Bar No: 526071

CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that a true and correct copy of the foregoing has

been furnished by _U.S. Mail this_19th day of December, 2001 to Eddie L.

Swinson, 504 N. 22™ Street, Apt. C192, Palatka, FL 32177 and Cecil Howard,
Esquire, Florida Commission on Human Relations, 325 John Knox Road, Suite

240, Building F, Tallahassee, FL 32303-4149.

Qﬂwf/%m

DEBRA L. HORTON

I:\CPWIin\HISTORY\011126A\9DA.07
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FLORIDA OMMISSION ON HUMA! RELATIONS
525 John Knox Road, Suite 240, Building, £
Tallahassee, Florids 32399-1570

cc CHARGE OF DISCRIMINATION " | FCHR No. 551100

Name (Indicate Mr., Ms., or Mrs.) Telephone No. (arcs code)

Mr. Eddie L. Swinson -

Street Address Home

504 N. 22nd st., Apt. Cl72 904-329-9824

City, State, and Zip Code Work (if possible to call you there)

Palatka, Fl 32177

person who discriminated against you.

List the employer, labor organization, employment agency, apprenticeship committee, govermument agency, or other

Nime No. of Empleves ' Telephone No. (area code)
i (DR Systems Corporation 15+ 904-325~0690
Street Address | ’ City, State and Zip Code . Counry
2 Kay Larkin Circle - Palatka, Fl 32177 Putnam

CAUSE OF DISCRIMINATICN BASED ON (Chock sppropriate box el ) DATE MOST RECENT OR CONTINUING
[z_ﬁam:s [J coiod . [T sEx (] RELIGION [T} HANDICAP DISCRIMINATION TOOK PLACE

(T3 NATIONAL ORIGIN ] AGE [0 MaRITALSTATUS [[] RETALIATION {month,doay,yeer] 02/07/95

THE PARTICULARS ARE (I1 additiansl spacs Is nooded, attech ex tre sheatls) )’
I. PERSONAL HARM
On February 7, 1995, I was terminated from my position as a Production
Supervisor. Prior to this time I was given different terms and
conditions of employment. I have been employed for 3=s2—ywmrg— .5

-’(/’/;9.%« eas & 5.

II. RESEONDENT'S PEASON FOR ADVERSE ACTION
Mr. Richard Ramirez (Hispanic), Supervisor, told me that I was keing laid
off becazuse the "big box" production was being moved to Oklahoma.

III. DISCRIMINATION STATEMENT
I believe I have been discriminated against because of my Race (Elack)
in violation of the Florida Civil Rights Act of 1992 and Title VII of
the U.  §. Civil Rights Act of 1964. '

I REQUEST THE FULL RELIEF TO WHICH I AM ENTITLED, UNDER THE LAW(S).

i
-
—

62 30 956!

SO L, CATHERINE H SHEFFIELD
® My Commismion CCag7amE.

*, % EwhesMay. 25,1008 __
% & Bonded by AN -
% 0r o 8008525878 oo

—

"A" -

ogg Ja -2 P b 08

szLRo phjf@wﬁcﬂ; Lo 4.

S525-212-59-0bF- 0.

’xa

! will advisg the agency |/ | chsnge my addrass or wlephono NOTARY — {Ruguired ter Filing)

numbar snd | will coopsrata fully with them i the procossing SUBSCRIBED AND SWORN TO BEFQRE ME

ot my chorge ln aczordencn with their pracadures.

SIGNATURE CF COMPLAINANT CATE .
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INVESTIGATOR‘S MEMORANDUM

DATE: January 20, 1988

office of Executive Director _
office of Employment Investigations and Enforcement
Linda L. Mathis
Tavestigation Sspecialist

RE: EDDIE L. SWINSON V. CDR SYSTEMS C
FCHR No. 95-1100

EE0C No. n/a

NDED DETERMINATION:“NO Cause

TO:
FROM:

ORP.

A. RECOMME
DECLARATION OF JURISDICTION

meaning of the
—jurisdictional~¢r~ - <o

1.

at is an employer within the
.Rights -AcCE of -1992 and- all

nhave been met .

Responde
Florida -Civid
requirements

2. FOCUS OF THE COMPLAINT

that on February 7, 1995 he was
his position as & production Supervisor and priox to

discharge was given different terms and conditions of

employment, pecause of his race, (black)
(Tab A, page 1, items T and I1III)

3. SUMMARY OF RESPONDE

Complainant alleged

terminated from

NT'S POSITION 3.

eft employment as a
[ 2

Cemplainant 1
hich followed

Respondent stated that
result of a 1lay off and company restructuring ¥
which he had & confrontation_with othexr D

an incident in
employees (Tab D~

ANALYSIS OF RVIDENCE

red on 8/6/90 and was discharged on

2/7/95 when respondent relocated the department which Complainant supervis

to the company's Oklahoma facility- At that time, rwelve employees includ
Complainant were affected. The other employees were placed in other

departments within the Palatka plant, b ghere was not 2 supervisory
Complainant cept a cut in pay and

ved Unemployment Bent B

2, page 1, par. 2) . _
4. AND CONCLUSION

T

Complainant'ﬁés hi

position for Complainant.
Respondent eliminated his position. Complainant recel
charge.  Documentation indicated that on or around January 27, 1
Mr. Jose Montanez over the f£i |

after dis
1ainant had a serious ccnfrontation with .
to the supply Ioom. Several oth
t had calle

Complaina

that MR.-Montanez had been given the keYy !

employees including two black employses stated that Cgmplalnan

Montanez stupid, pushed him in the chest and called him a racist. One
9




Complainant's employme

mplai t had rnreatened to bring a gun and settle
employee stated that Complainant _ 29, S ien
lainant denied havin made this statemen owgver. . !
oo SEen ) . d plant Manager decided to rermina

irez, Offshore Operations : ‘ :
Py r nt because of his confrontatlonal pehavior and his
rvisor. Mr. Ramil

ie to the other employees 48 a supervi Ix ]
t had been coungeled verpally apout Dis behavior pri

pserved the incident between
]ainant was the one who began th
5 and 6; -and Tab E, P

failure to be an exanp
stated that Complainan

to being discharged.
tated that they ©

several other employees S
= and Mr.  Montanez and that Comp

Complainant
argument. {(Tab P-2, Page 7; and tab D-3, pages 1, 2,
1-4) . . _ _
Respondent's workforce was composed of trwenty-six white
and twenty-four

employees, twenty-three plack employees
Hispanic employees.

(Tab D-4, pages 1-2) .
jon indicated that Complainant

The evidence produced during this investigat

engaged in inappropriate behavior toward other employees prior to being
discharged for which he had been counseled by the Plant Manager.
Complainant's position was eliminated due tO pusiness necessity and his
discharge was also baged on his inability to work with others and due to

chreatening pehavior toward other employees.

s'recommended that -

the foregoing discussioh it i
pondent

able cause tO believe that Res
nst Complainant due to his race.

Based .on.
thereé is no reason

discriminated agai

D. Other Violatiomns: None.

5. INDEX OF INVESTIGATORY MATERIAL
Tab A - Complaint and Intake Material
Tab B - Investigative Notes
ondence To/From Complainant

Tab C-1 - General Corresp

Tab C-2 - substantive Material From Complainant

Tab D-1 - General Correspondence To/From Respondent

Tab D-2 - Respondent's position Statement and Document
Request Responses

Tap D-3 - Persomnel File of Complainant

Tab D-4 - EEO profile

Tab D-5 - Employee Handbook '

Tap D-6 - Supplement response from Respondent

Tab E - affidavits '

Tab F - Miscellaneous

/im
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T <7ATE OF FLORIDA .
Florida Commission o1 fguman Relations

Jeb Goverrior
Ronald M. McElrath, Execusive Dircctor

FCHR No. 95~-1100
EEOC Nc. none

Complainant

Mr. Eddie L. swinson
17141/2 Westover
palatka, FL 32177
CDR Systems Corporation Respondent
Mr. Bud McGrane ‘
president
533 N. Nova RrRoad
gte. 208

FL 32174

ormond - Beach,
NO CAUSE

 DETERMINATION:

nt Filed 2 Complaint of DiSCrimiﬁatibn"alléging'that
¢ discriminated against him/her in violation of the Florida

as amended, Section 760.10, Florida Statutes

has been conducted and shows

£ this matter

Complaina
Responden
civil Rights Act of 1992,
(1993) . An investigation O
the following:
Respondent is an employer within the meaning of the Florida Civil
Rights Act of 1992, and the timeliness and all jurisdictional require-
ments have beern met .
pursuant to Rule 60Y-5.004(1), Florida administrative Code, an
has been submitted by the Office of Employment.

Investigatory Report

Investigations.
is of the report and ~acsmmendation, PUIrs
authority-delegated to me by Rules 60Y-2.004(2)(e) and 60Y-5.004,

dministrative Code, it is my determination that there is
no reasonable cause to believe that an unlawful employment practice

“has occurred.

uwant to the

on the bas

225 Jobn Knox Roud *-$i F * Tallabessee. Florida 323054149
(S50) 489-7082 < 1.800-32-8170 (Compleints Only, Voice or TDD)
Investigation Fux (850) 483-529] * Admirtistreuion Foue (350) 922-3026
An Equal Opportunity Employer * Trmative Action Emplayer

uite 250 » Building

tabbies®

EXHIBIT
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FILED:JQ_‘LZJA/' 1999
By: Clerk of the Commd ssign
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| STATE OF FLORIDA
Florida Commission on Human Relations

Jeb Bush, Governor
‘Ronald M. McElrath, Executive Direcior

FCHR No. 95-1100
EEOCC No. none

Mr. Eddie L. Swinson Complainént
17141/2 Westover ,
Palatka, FL 32177

CDR Systems Corporatiomn Respondent
Mr . _BrS.liesaeme

President

5§33 N. Nova Road

Ste. 208
ormond Beach, FL 32174 : .

NOTICE OF DETERMINATION: NO CAUSE ) o |

PLEASE TAKE NOTICE that a Determination has been made on the
above-referenced complaint that there is no reasonable cause to
believe that an unlawful employment practice has occurred. A copy
of the Determination is attached.
ng by f£iling a PETITION

Complainant may reguest an administrative heari
OTICE OF DETERMINATION:

FOR RELIEF within 35 days of the date of this N
NO CAUSE.

is enclosed with Complainant's notice. It

A Petition for Relief form
1ainant to seek legal counsel prior to filing

mzy be beneficial for Comp
the petition.

an administrative hearing within

the administrative claim under the
will be dismissed pursuant

If the Complainant fails to request
35 days of the date of this notice,
Florida Civil Rights Act of 1992, Chapter 760,
to section 760.11, Florida Statutes (1992).

e 3 i Lo

oy

-

ke
13 B
325 Jobn Knax Road = Suite 240 + Building £« Tallabassee, Florida 323024149 | - EXHIBIT
(350) 498-7062 * 1-300-342-8170 (Complaints Ordy. Voice or TDD)
Investigatlon Fax (850) 488-5297 » Administration Fax (850} 922-3026 B
An Equal Oppornmity Emplover © Afflrmarive Acsion Enployer 3 .
. 8 lIDn

ks
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NO CAUSE

NOTICE OF DETERMINATION:
g5-1100

TCHR NoO.

. page TwO

FOR TEE COMMISSION ON HUMAN RELATIONS

Clerk of the Commlssién ) y
1 HEREBY CERTIFY that a copy of the foregoing Notice of Determination was
essees this 3& day of _( hemoa— .

mailed to the abovg-named addr
By ;;g2144423—~:/7ﬁyzpu, ii?ffEE; oA

19 ﬂf}, by U.S. Mail
in blank (Complainant)

Tpnclosurxe: petition for Relief,

14
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COMMISSIONERS

Rira Barretn Craig, Crair
Ralm Feack Gandens

Roasevelt Paige, Vice Chair

Clarethea Bracks

Gayﬁ Cannan
ko Cisy

Ocnna Bam
Thondiosassar

George Farrell

Biswa Veade

Leanie Hermantn
Mlusrst

Juan Montes

Misenic
Sharoa Ohani
Cullshossen

Keith A. Roberts

Aristdes Sosa
Niseni

Billy Whitefox Sl

Panama ity

Qerick Danied

é?&zééycgﬁ Honidar
Florida Commission on Human Relations
é’(m Bl Cppuswnity Cmployew ™ S fiematiae Hetion Brplogor

FCHR No. 951100

Complainant
Mr. Eddie L Swinson
1714 1/2 Westcvex
palatka, FL 32177

Respondent

CDR Systems Coxporaticn
c/c Mr. Eugene McGrane
president

533 N. Nova Road

Suite 208

ormond Beach, FL 32174

NOTICE OF DETERMINATION: NO CAUSE

has been made on the above-
conahle cause to believe that
A copy of the Determination

PLEASE TAKE NOTICE that a Determinabicn
referenced complaint that there ls no rea
an unlawful employment practice has cecurred,

ig attached.
ve hearing by filing a PETITION FOR

Complainant may request an administrati
is NOTICE OF DETERMINATION: NO CAUSE.

RELIEF within 35 days of the dacte of th

is enclesed with Complainant's notice. It may be

A perition for Relief form
1 prior to filing the petiticn.

benaeficial for Complairant to seek legal counse

ls to request an adminiscrative hearing with 35 days of

the administrative claim underx the Florida Civil
will be dismissed pursuant to secticn 760.11,

1f the Complainant fai
the date of this notice,
Rights Act of 1892, Chapter 760,
Florida Statutes (13952). :

FOR THE COMMISSION ON HUMAN RELATIONS

-~ -

LI DA (o\enar -
{ClegX of tHe Commission '

I WERESY CERTIFY that a copy of cthe foregoing Notice of Determination was
mailed to the above-named addresses thisqL&EﬁAday °ff5%§jisguiygﬁ 2008 by
- \ .

U.s. Mail.

e (éYsz$*9P~—;t:E

. BY: !Q'_/-\J‘~ . r_
lank (S :;?ﬁt;ant)

Enclosure: Petiticn for Relief, in b

15

EXHIBIT

325 John ¥nox Aoad » Suite 240 - Buidiag F - Tallahrussee, Florida 323034143
(350) 488-7032 + 1-300342-8170 (Compisints Only, Volce ar 70D}
rvectigation Fax (50) 4836291 * Mminisirstion Fax (850) 922-3028

Web Site hup:/Alchrztate fus )

tabbles®
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Jeb Bush
Govemor

COMMISSIONERS
Rita Craig, Chair
Palm Beach Gardens

Roosevelt Paige, Vice Chair
Qrange Park

Clarethea Breoks
Jacksonville

Gayle Cannon
Lake City

Donna Elam
Thenolpsassa

George Farrell
Tierra Verde

Leonle Hermantin
Miami

Juan Monies
Miami
Sharon Cluani

Tslighassee

Keith A. Robens
Daznia Beach

Adstides Sasa
Miamt

Billy Whitefox Stall
Panama Clly

Derick Daniel
Execulive Director

Florida Commission on Human Relations

"EDDIE SWINSON COMPLAINANT
1714 2 Westover '
Palatka, Florida 32177
CDR SYSTEMS CORPORATION RESPONDENT

State of Florida

An Equal Opportunity Employer * Affirmative Action Employer

FCHR Case No. 951100

2 Kay Larkin Circle
Palatka, Flonida 32177

DETERMINATION: NO CAUSE

On January 2, 1996, COMPLAINANT, EDDIE SWINSON, filed a
Complaint of Discrimination with the Florida Commission on Human Relations
(“Commission”), alleging that RESPONDENT, CDR SYSTEMS
CORPORATION, had discriminated against him in violation of the Florida Civil
Rights Act of 1992, Sections 509.092, and 760.01-760.11, Florida Statutes. The
allegation of discrimination is based on race. The Commission has conducted an
investigation of this matter, which shows as follows: :

FINDINGS

1. Complainant was employed by Respondent from August of 1990
until February of 1995. Complainant alleges that Respondent terminated him fom
his supervisory position on February 7, 1995, because of his race (African
American). He also alleges that he was treated differently than employees who
were not in his protected class. As evidence of disparate treatment, Complainant
pointed to an incident which occwrred on January 27, 1995, between Complainant
and a Hispanic employee. Complainant alleged that the other ernployee was the
aggressor in the verbal and physical altercation, but that only Complainant was sent
home following the incident. Additionally, Complainant claimed that he was the
only employee layed off, or terminated, when he was released from the company. 16

EXHIBIT

325 John Knox Road « Sule 240 « Sullding F » Talishassee, Floriga 323034149
(B50) 498-7082 « 1-800-342-9170 (Campiainis Only, Vaiaa or TDO)
Invaatigation Fax (850} 488-5291 - Administrallon Fax {850) 9223025

Web Sits hitpiichr.slata.ll.us g
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2. Respondent denied discriminating against Complainant and claimed
that he and approximately 11 other employees were laid off due to a business’
decision to relocate to another state a production function for which Complainant
was responsible. Respondent stated that no supervisory position was available for
Complainant to transfer into, and that Complainant did not wish to accept a cut in
pay or a demotion. Regarding the January 27, 1995, altercation between
Complainant and another employee, Respondent stated that Complainant had a
l:ustory of disciplinary problems with Respondent involving his temper and

aggression, and that such behavior was unacceptable for a supervisor. Respondent
provided the names of black employees who had complained about Complainant’s
volatility in the workplace. Respondent stated that Complainant had been.
counseled by management on numerous occasions regarding this problem.
Respondent’s management interviewed several witnesses to the altercation for
which Comiplainant was sent home, including 4 black employees. None of the
witnesses supported Complainant’s version of the events. The interviews
confirmed that Complainant was the aggressor in the incident, and that he later
issued threats toward the Hispanic employess. One witness claimed to have
overheard Complainant threaten to “get his pzstol and teach these people a lesson.”
Respondent stated that the threats and aggression Complainant demonstrated on
January 27, 1995, did not play a role in the business decision regarding the layoffs,
but that these disciplinary problems hastened Complainant’s layoff and rendered
him ineligible for re-employment with Respondent.

ANATYSIS

3. The Complaint of Discrimination was filed in a timely manner
pursuant to Section 760.11(1), Florida Statutes.

4, The Commission has jurisdiction as the Complaint of
Discrimination alleges discrimination hased on race, and because Respondent
employs more than 15 individuals. Secnons 760.01-760.11, Florida Statutes.

o 5. The ev1dence does no support 2 ﬁndmg of reasonable cause to
believe Complamant was discriminated against by Respondent based on his race.
Although Complainant alleged that he was treated differently than those outside of
his protected class, Respondent has shown that economics, rather than
discrimination, was the reason for the layoffs. Respondent has also demonstrated
why Complainant would not be considered for re-hire in light of his hostility, as
perceived by his co-warkers, regardless of their race or color.

17

g er

rwrerer

TR

e g

rerET T

Rt b

PR TR

TR TR TN 7 T T TRy



b B o e

i Btk

CONCLUSION

6. The Office of the General Counsel has reviewed the case file and
recommends that the proper resolution of the case is the issuance of a determination

of no reasonable cause.

Pursuadt to the authority delegated to me by Rules 60Y-2.004(2)(e)
and 60Y-5.004, Florida Administrative Code, it is my determination that reasonable
cause does not exist to believe that an unlawful employment practice has occurred.

Dateéégjzm boo -\t 2001

NS

Derick Damel
EXECUTIVE DLRECTOR

Florida Commuission on Human Relztions

Filed: 5 gols v bo o~ \HE 2001

Al

By: Qg ?‘ C@‘em: o R
Cl the Commission
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* Form FCHR-017 (2 of 3)

Jmarld pedes

(C-(7-0 / L 3@;\%
'».':-' ..,l n.l._s P K—E—%},?é{ CM
FLORIDA COMMISSION ON HUMAN RELATIONS =-ATIOHS

gl 0cT 19 P 2

/;é/zz, Ceomson

PETITIONER

ECHR No._74/[n>

Ch« 5115‘/1'/115 Conﬁar Jmn
RESPONDENT

PETITION FOR RELIEF

Petitioner files this Petition for Relief from an Unlawful Employment Practice and says:

1. PETITIONER'S NAME, ADDRESS AND TELEPHONE NUMBER ARE AS FOLLOWS:

Name: Cf’dé/f& L. $ead ChSonr
a‘w‘«.

Stect or P.O.Box __/ 2/ %2 Glrsdoier DT W
Ciy, State, Zip _ P latba. F/ bA77

Arca Code & Phone Number (446 ) ’<'_') b= ?010’7

2. RESPONDENT'S NAME, ADDRESS AND TELEPHONE NUMBER ARE AS FOLLOWS: ‘

Name:_ C 0K, SJASﬁMS Cinrip_f)rav‘-f'dh
| Stector P.O.Box_8388 M. Move Boad  Swite 20

Gity, Swate. Zip _@Armend Reach FL. 322179 = Fappioe  CDA.

Area Code & Phone Number (_____)

tabbles

19
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‘ PETITION FOR RELIEF
Page Two

VIOLATED THE FLORIDA CIVIL RIGHTS ACT OF 1992, AS

3. RESPONDENT HAS
ANNER SPECIFICALLY DESCRIBED BELOW:

AMENDED, IN THEM

é‘miﬁbytc GhdeaXel _pAc - SuPauisolL oond  Said
ather cmrplml/rﬁ

fodin)  Slerle  tord  pie ek 504—

(Lad;'gm 1 dfk e 0 En Hhe Crrod.

4. THE DISPUTED ISSUES OF MATERIAL FACT, IF ANY, ARE AS LISTED BELOW:

£ mgofa,;n:a th‘n'»_am/ Lol MLnH,u/.: LibouSed e

JRSCR S0 TS

f:mgug}wg, Soid ” }’/)(A‘u o S_OQQ/' M~f:‘ﬂ)r53r/r_('0n’4-
e/ \
Fri pre G et O do. "T oont s cn/u' S Prd

n/igqer dryl hac Lo hak o do

Aekeadins . Robikel Koo

S. THE ULTIMATE FACTS ALLEGED & ENTITLEMENT TO RELIEF ARE AS LISTED BELOW:

Ampled toeny 4 Qlank o

M@_@lw@&_@d&aﬁ_&a&kamﬁu& (az  had

G Mtak«ina beteotes haySelz anel Mcu\(éa/ i? Hx's(pam':_

~Chm’0[0$/f,(.r+‘f~{ A idd b (o sant o hred VR N -;Sd
Fhely Frred e OF 6l yrears.

a Commission on Human Rclalions enter its order
affmative relief as may be just and

] WHEREFORE, Petitioner prays that the Florid
prohibiting the unlawful cmployment practice and granting such

3 cquitable in this cause. v
st Lo
) T~

" : PETITIONER
S Form FCHR-017 (3 of 3) | *

s rer cr

YT TR e



STATE OF FLORIDA =
COMMISSION ON HUMAN RELATIONS

EDDIE L. SWINSON,

Petitioner,
FCHR NOQ.: 95-1100

vS.

CDR SYSTEMS CORPORATION,

Respondent.
/

TRANSMITTAL OF PETITION

TO:  Sharyn Smith, Chief Administrative Law Judge
Division of Administrative Hearings
The DeScto Building
1230 Apalachee Parkway
Tallahassee, Florida 32399-1550
(850) 488-9675

Please be advised that the Florida Commission on Human Relations has received a
Petition for Relief from an Unlawful Employment Practice by Eddie L. Swinson.
Pursuant to Section 120.57, Florida Statutes and Rule 60Y-4.016(1), Florida
Administrative Code, the Commission requests the Division of Administrative Hearings
to assign this matter to an adwinistrative law judge and conduct all necessary proceedings
required under the law and submit recommended findings to the Commission. Copies of
all relevant pieadings and papers heretofore filed in this proceeding are attached to this

notice.

CERTIFICATE OF TRANSMITTAL

Transmitted this, <) S 'day of j@ (’,7%!) e k_, 2001, at Tallahassee, Flonda.

Vbt ), s

Violet D. Crawford  (/ |

Clerk of the Commission

Florida Commission on Human Relations
325 John Knox Road — Building F
Tallahassee, Florida 32303-4149

(850) 488-7082, extension 1032

EXHIBIT
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VI

Page Two
FCHR No. 95-1100

Attachments: Charge of Discrimination
’ Notice of Determination
Determination
Petition for Relief

Copies of Transmittal and Attachments furnished to:

Mr. Eddie L. Swinson .
S04 N. 22™ Street, Apt. C192
Palatka, Florida 32177

CDR Systems Corporation
2 Kay Larkin Circle
Palatka, Florida 32177
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STATE OF FLORIDA
‘DIVISION OF ADMINISTRATIVE HEARINGS

EDDIE L. SWINSON,

petitioner,

vs. Case No. 01-4315

CDR SYSTEMS CORPORATION,

Respondent.

V\f\/\/\/\/\/\/\/v

ORDER

~ This cause came pefore the undersigned on Respondent's
Motion to Dismiss filed on December 24, 5001. Having reviewed
the file and being otherwise advised in the premises, it is

ORDERED‘that Respondent's motion is DENIED.

DONE AND ORDERED this 10th day of January, 2002, in
Florida.

Or 6/ G

DON W. DAVIS

Administrative Law Judge

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway

Tallahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675

Fax Filing (850) 921-6847
www.doah.state.fl.us

Tallahassee, Leon County,

Filed with the clerk of the
bivision of Administrative Hearings
this 10th day of January, 2002.
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William R. Amlong. Esquire

amlong & Amlong, P.A.
500 Northeast Fourth Street

gecond Floox

Fort Lauderdale, Florida 233301-1154

d, Agency Clerk

Denise Crawfor
Human Relations

Florida Commission On
325 John Knox rRoad
Building F, guite 240
Tallahassee, Florida 32303-4149
rddie L. Swinson

1714 1/2 Westover Drive

palatka, Florida 32177

24

AP g ey s ey

- TR

- ryreTrE TR TR © o

e

SRR

.



ki & e

i

i . 1o

J N S,

- ki

s i ..l N R B e B

il Ll ik

Lk k.

[T,

)
W

WILLIAM R AMLONG ESQUIRE
AMLONG & AMLONG PA
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