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IN THE DISTRICT COURT OF APPEAL OF FLORq)A ) il
FOURTH DISTRICT iR

COLUMBIA HOSPITAL CASE NO.:
CORPORATION OF SOUTH

BROWARD d/b/a WESTSIDE

REGIONAL MEDICAL CENTER,

Petitioner,

VS. LOWER

TRIBUNAL NO.: 4 500 K11 41y,
STATE OF FLORIDA, DEPARTMENT

OF HEALTH,

Respondent.

PETITION FOR REVIEW
OF NON FINAL AGENCY ACTION AND IN THE
ALTERNATIVE FOR WRIT OF PROHIBITION AND MANDAMUS

Petitioner, Columbia Hospital Corporation of South Broward d/b/a Westside
Regional Medical Center (“Westside”) pet1t10ns this Court pursuant to F. S. 120. 68(1)
and F.R. A.P. 9. 100(0)(3) for review and in the alternatlve pursuant to F R A P
9.100(e) petitions for a Writ of Proh1b1t10n and Wr1t of Mandamus dlrected to the
Department of Health (“the Department”) and states:

JURISDICTION

1. Jurisdiction of this Court is invoked pursuant to F. S. 120.68(1) and F.

R. A. P. 9.100(c)(3) to review non-final agency action under the Administrative
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Procedures Act. In the alternative Petitioner seeks pursuant to F. R. A. P. 9.100(e)
a Writ of Prohibition and Mandamus directed to the Department of Health.

2. Reviewis sought of the non-final order of the Division of Administrative
Hearings (DOAH) dated on or ahout February 20, 2002 and confirmed by the Deputy
Chief Judge of DOAH on F ebruary 27, 2002, returning Westside’s Petition for
Formal Hearing to the Department of Health.

FACTS

3. On February 4, 2002 Westside filed a Petition for Formal Administrative
Proceeding with the Department of Health. (A 1-37). PursuantF. S. 120.5 69(2)(a)
the Department was required to grant or deny the request for a formal administrative
hearing within 15 days of receipt.

4, On February 19, 2002 the Department notified Westside and DOAH that
it was granting Westside’s request for hearing and referring the matter to DOAH. (A
38-39). 7 . S

5. On February 20, 2002 at 2:13 p.m. DOAH received the referral from the
Department and the DOAH Clerk’s Office entered its date stamp on such referral and
the accompanying pet1t1on of Westsrde (A 40)

6. At some point in tlme thereafter the Department apparently changed its

mind regardmg referral of the matter to DOAH and umlaterally sought w1thout

2
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following the procedures applicable to a party litigant, the return of Westside’s
Petition from DOAH. Someone at DOAH struck through the initiai date starﬁp,
inserted the stamp “Not for Administrative Hearings”, and returned the matter te the
Department. (A 40, 43-45). Westside was not notified of the Department’s request
for return of the Petition and the Department did not file any written motion or
request for the return or remand with DOAH as required by Florida Statﬁte,
120.569(2)(2) - “The referring agency shall take no further action Withvrespect to a
proceeding under s. 120.57( 1), except as a party litigant. . .” (A 43-45).

7. On February 21, 2002 the Department received a letter frorh counsel for
Westside, who had been advised after the fact of the Department’s unilateral request
return of the matter from DOAH, advising the Department of the requirements of F.
S. 120.569(2) that the Department only take such action as a party litigant, and
requesting that the Department notify DOAH that any unilateral attempt to obtain
return of the matter was erroneous. (A 41-42).

8. On February 21, 2002 counsel for the Department notified counsel for
Westside that the referral had indeed been date stamped in by the Clerk’s Ofﬂce at
DOAH but that the Department did not consider the retufﬁ erreheous since it was the
Department’s position that pﬁrsuantfo F S 120569(2)on1y the a351gnment of an
Administrative Law Judge vested DOAH with jurisdictien; nottheact1on of ﬁling:’ thve/ B

3
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matter with DOAH’s Clerk’s Office and having the same date stamped. (A 43-45).
o. On February 22, 2002, upon the purported return of the matter to the
Department, the Department filed a Motion to Dismiss before itself, not DOAH,
requesting dismissal of the proceeding. (A 46-62). The Department is therefore
seeking to usurp jurisdiction which properly remains with DOAH.
10.  On February 25, 2002 counsel for Westside brought this jurisdictional
matter to the attention of the Director of DOAH. (A 63-67).
11. On February 27, 2002 the Deputy Chief Judge of the Division of
Administrative Hearings in response advised Westside’s counsel:
At this juncture, since the Division of Administrative
Hearings Clerk’s Office has apparently returned the
referral in question to the Department of Health, the
Division of Administrative Hearings is not prepared to take
any further action in this matter at this time. (A 68).

12. DOAH alone is properly vested with jurisdiction of this matter. The

Department by unilaterally obtalnmg return of the matter from DOAH W1thout any

prior notice to Westside and without hav1ng moved for rehnqu1shment of Junsdlcuon

in the capacity of a party litigant, as required by F. S. 120.569(2), is without

jurisdiction in this matter.

13.  The February 20, 2002 actibh of DOAH in‘illﬁpropeﬂrly returnjng the
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Westside Petition and Referral to the Department effectively constitutes a preliminary
prdcedural or intermediate order of DOAH, as affirmed by the February 27, 2002
correspondence of the Deputy Chief Judge, which is immediately reviewable since
review of the final agency decision would not provide an adequate remedy. |

14. In the alternative, the Department is improperly seeking to usurp
jurisdiction vested in DOAH and has failed and refused to perform its ministerial duty
of returning the petition and referral to DOAH. DOAH is refusing to perform its

ministerial duty of exercising jurisdiction of which it became vested on F ebruary 20,

2002.

NATURE OF THE RELIEF SOUGHT

15.  Westside seeks an order of this Court reversing the action of DOAH on
February 20, 2002 in returning Westside’s Petition for Formal Hearing and the
accompanying Referral to the Department, which action of DOAH was confirmed on

February 27, 2002 by the Deputy Chlef Judge of DOAH and dlrectmg the

Department to return the Petition for Formal Heanng and Referral to DOAH In the |

alternative Westside seeks a Writ of Proh1b1t10n and Mandamus d1rected to the,

Department proh1b1t1ng its exer01se of Jurlsdlctlon over such proceedlng and

compelhng return of the West31de Petltlon for Forrnal Heanng to DOAH
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ARGUMENT IN SUPPORT OF PETITION

16.  In Nicolitz v. Board of Optitionary, 609 So.2d 92, 94 (Fla. 1% DCA
1992) the Court ruled:
Once a referral to DOAH is made, however, ‘the referring
party shall take no action with respect to the formal
proceeding except as a party litigant.’
17. InRyanv. Florida Department of Business and Professional Regulation,

798 S0.2d 36, 38 (Fla. 4%

18.

by F. S. 120.569(2)(a) to take *

Here, the administrative law judge did not relinquish
jurisdiction for formal action to be taken by the Board at its
April 16, 1999 meeting. See § 120.569(2)(a), Fla. Stat.
(2000) (The referring agency shall take no further action
with respect to a proceeding under section 120.57(1),
except as a party litigant, as long as the division has
jurisdiction over the proceedings under section 120.57(1);
see Nicolitz v. Bd. of Opticianry, 609 So.2d 92 (Fla. 1%
DCA 1992) (Once a referral to DOAH is made, the
referring agency shall take no action with respect to the
formal proceedings except as a party litigant. Jurisdiction
could only revest in the in the referring agency without a
recommended order from the hearing officer by obtaining

a favorable ruling on a motion for relinquishment of
jurisdiction.).

DCA 2001) this Court reaffirmed this principle:

Westside’s Petition for F ormal Hearing was duly refenjed to DOAH and

6

filed by the Clerk’s Ofﬁcer.v ‘S‘ubrsequent to 2:13 p.m. on LFeb}fua_Iy 20, 2002, the pomt -
of filing of the referral, the Depart'mevrzlt‘ lost jurisdigtion andwasthereafter required

no further action” with respect to such proceeding
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“except as a party litigant.” This the Department admittedly failed to do.

19.  The action of the Department in seeking return of the Westside Petition
and Referral upon its unilateral request, not made in the capacity of party litigant, is
contrary to F. S. 120.569(2)(a) and deprived Westside of the requisite notice and
opportunity to be heard on such issue.

20.  Jurisdiction of this Court to review the matter under F. S. 120.68(1) and

F.R. A. P. 9.100(c) is proper. Tieger v. School Board of Palm Beach County, 717
S0.2d 172 (Fla. 4® DCA 1999) - denial of request for a formal DOAH hearing is

reviewable as non-final agency action. See also Carrow v. Department‘ of
Professional Regulation, 453 So.2d 842, 843 (Fla. 13 DCA 1984) and'Begkmaﬁ V.
Department of Professional Reguiation, 427 So0.2d 276, 277 (Fla. 1 DCA 19é3) -
jurisdictional errors may be a basis for judicial review of an intermediate order.

21.  Prohibition is that process by which a superior court prevents van inferior
court or tribunal possessing judicial or quasi judicial powers from excceding itgll
jurisdiction in matters over which it has cognizance or usurping matters not within
its jurisdiction to hear or determine. See The Florida Bar, 329 So.2d 301, 302 (Fla.

1974).

22.  The purpose of a Writ of Prohibition is to pfévehf dbing of something; B

not to compel the undoing something alréady done. See Hamlin v. East Coast

7
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Properties, Inc., 616 So0.2d 1175, 1176 (Fla. 1¥ DCA 1993).

23.  Inthe instant matter, the Department is seeking to usurp jurisdiction over
a matter within the jurisdiction of DOAH.

24.  Mandamus requires a showing that the petitioner has a clear legal right
to performance of the particular action sought and that respondents have a clear legal

duty of performance for which no adequate legal remedy exists. See Plyme] v.

Morris, 770 So.2d 242, 246 (Fla. 1t DCA 2000).

25. In the instant matter, the Department of Health unilaterally and
improperly obtained a return of the matter from DOAH other than in a capacity as a
party litigant contrary to the express requirements of F. S. 120.>5 69(2). Such Referral
and Petition thus properly belong at DOAH. The Department, having improperly
obtained return of the matter from DOAH, is under a mandatory duty to return the
Petition and Referral to DOAH.

26.  Should this Court not deem the matter one appropriate for jurisdiction

under F. S. 120.68(1), Jurlsdlctlon would be proper for 1ssuance of a ert of
Prohibition and Mandamus to the Department to proh1b1t the Department from

exercising jurisdiction and to oompel return of the matter to DOAH and for 1ssuance

WHEREFORE, it is respectfully prayed that thlS Court accept Jur1sdlct1on and

8

over thlS matter
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enter an appropriate Order or Writ prohibiting the Department from exercising

jurisdiction and compelling the Department to return the proceeding to DOAH.
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STEPHEN A. ECENIA

Florida Bar Number 0316334

HAROLDF. X. PURNELL

Florida Bar Number 148654

Rutledge, Ecenia, Purnell & Hoffman, P. A.
Post Office Box 551

Tallahassee, Florida 32302-0551

(850) 681-6788

Barbara Auger

Florida Bar Number 0946400
The Auger Law Firm

P. 0. Box 471

Tallahassee, Florida 32302
(850) 224-7800

ATTORNEYS FOR COLUMBIA HOSPITAL

CORPORATION OF SOUTH BROWARD
d/b/a WESTSIDE REGIONAL MEDICAL
CENTER
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CERTIFICATE OF SERVICE

I' HEREBY CERTIFY that a true and correct copy of the foregoing together

with the Appendix was served by hand dehvery on this 7th day of March, 2002, to
the following,

William Large, General Counsel
Florida Department of Health
2585 Merchant’s Blvd.
Tallahassee, Florida 32399

James York, Deputy Chief Judge
Division of Administrative Hearings
DeSoto Building

1230 Apalachee Parkway
Tallahassee, FL 32399-3060

%&
e
|

CERTIFICATE OF COMPLIANCE

In compliance with 9.210(a), Fla. R. App. P., the font sizé used in this Answer

Brief of Appellee is Times New Roman, size 14.

4 w@@RQ/!(

ATTORNEY )
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IN THE DISTRICT COURT OF APPEAL OF FLORIDA
FOURTH DISTRICT® ¥ -7

COLUMBIA HOSPITAL
CORPORATION OF SOUTH
BROWARD d/b/a WESTSIDE
REGIONAL MEDICAL CENTER,

Petitioner,
vs. | LOWER

| TRIBUNAL NO.:

STATE OF FLORIDA, DEPARTMENT
OF HEALTH,

Respondent.

APPENDIX

Document Page

1. February 4, 2002 Petition for Formal Administrative Hearing of 1-37
Columbia Hospital Corporation of South Broward d/b/a Westside
Regional Medical Center |

2. February 19, 2002 Department of Health Notice of Referral of the 38-39
Westside Petition to DOAH [Petition for Formal Administrative
Hearing (A1-37) was attached to the Notice but is omitted from
the Appendix for purposes of brevity.]

3. February 20, 2002 DOAH ;c_lya‘tg stamped Notice of Referral of 40
Petition for Formal Hearing of Westside

4, February 20, 2002 letter from bounsel for Westside to Department 41-42
of Health Agency Clerk

5. February 21, 2002 letter from counsel for the Department of 43-45
Health to counsel for Westside
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Document

6. February 22, 2002 Motion to Dismiss Petition for Formal
Administrative Hearing filed by Department of Health

7. February 25, 2002 letter from counsel for Westside to the
Director, Division of Administrative Hearings

8. February 27, 2002 letter to counsel for Westside from the Deputy

Chief Judge of the Division of Administrative Hearings
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

COLUMBIA HOSPITAL CORPORATION OF
SOUTH BROWARD, d/b/a
WESTSIDE REGIONAL MEDICAL CEN TER,

Petitioner, | _ oW
CASE NO.:

VS.

STATE OF FLORIDA, DEPARTMENT OF
HEALTH,

Respondent.

PETITION FOR
FORMAL ADMINISTRATIVE HEARING

Petitioner, COLUMBIA HOSPITAL CORPORATION OF SOUTH BROWARD d/b/a
WESTSIDE REGIONAL MEDICAL CENTER (Westside) pursuant to F. S. 120.569 AND 120. 57(1),
AND Rule 28-106.201, F. A. C., files this Petition for a Formal Administrative Hearing, before the
Division of Administrative Hearings contesting the agency action reflected in the Department of
Health’s (Department) letter dated January 15, 2002 withdrawing its prior final agency action amending
the plan of the Broward County Trauma Agency and states:

1. Westside is an acute care general hospital licensed by the State of Florida, Agency for
Healthcare Administration, pursuant to Part 1 of Chapter 395, Florida Statues. Westside’s address is
8201 W. Broward Boulevard, Plantation, Florida 33324. For purposes of this proceeding, Westside's

address is that of its undersigned counsel.

2. The Department is a state agency created pursuant to F S 20 43 Pursuant to Part 2 of
Chapter 395, F. S., the Department is vested w1th the primary respons1b111ty for the planning and
establishment of a statewide trauma system. Such authorlty includes the determmatlon of the location
of nineteen trauma service areas (TSAs) in this state and allocation by rule of the number of trauma

centers needed for each TSA.

Geouol
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3. Westside is located in TSA 18 which is comprised exclusively of Broward County. SeeF.
S. 395.402(1)(a) and rule 64E-2022(3). TSA 18 currently has three state approved trauma centers
(SATC), two Level 1 SATCs and one Level I SATC. - In accordance with F. S. 395.402(3)(b), the

Department has at all times material determined by rule 64E-2.022(3), F. A. C,, that the number of
trauma centers needed for TSA 18 is not less than four.

4.  There are three categories of state approved trauma centers (SATC), aLevel 1 SATC which

must be a state licensed general hospital and must meet both the standards for a state approved pediatric
trauma referral center and for a Level ISATC; a Level I SATC, which must be a hospital and meet the
standards for a Leve] II SATC; and a state approved pediatric trauma referral center (SAPTRC) which

must be a hospital and meet only the SAPTRC standards. SeeF. S, 395.40(5)-(8) and rule 64E-2.023(2)-
4).

5. Florida Statute 395 40(10) and 395.401 provide for local or regional trauma agencies whose
purpose is to administer the trauma System. See also rules 64E-2.019-2.021,F. A. C. The local trauma
agency for TSA 18 is the Broward County Trauma Agency. Each such local or regional agency is
directed by F. S. 395.401(1)(b) to develop and submit to the Department a plan for its trauma service
system which must include as one of the components the number and location of needed SATCs. The
Department must approve such plans based on compliance with Ch. 395 F. S. an Rule Ch. 64E-2,F. A.
C. Florida Statute 395 402(3)(b) and rule 64E-2.022,F. A. C. reserve to the Department the authority

to allocate by rule the number of trauma centers needed for each TSA.

6.  The Department pursuant to F. §. 395.0425(2)(a) is required to annually notify each acute
care general hospital and each regional trauma agency that the Department is accepting Letters of Intent

from hospitals that are interested in becoming state approved trauma centers. In accordance with such

Statute, the hospital’s Letter of Intent “must certify that its intent to operate as a state approved trauma

center is consistent with the Trauma Services Plan of the local or regional trauma agency,
by the Department.”

as approved

7. Priorto October 1, 2001, the Department had notified the Broward County Trauma Agency

2
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that its Plan was not in accordance with rule 64E-2.022(3), F. A. C., in that the Department by such rule
had determined that four trauma centers were needed in TSA 18 while the Agency’s plan reflected the

need for three trauma centers. The Department notified the Agency that its Plan was therefore amended

to provide for need for four trauma centers in TSA 18. The Broward County Trauma Agency was
thereafter provided notice of Administrative Procedure Act remedies to contest the Department ordered
correction in its plan. The Agency by vote of its governing authority elected not to challenge such

change. The Department is vested with authority, pursuant to F. S, 395.401(3), to prescribe to the
agency such corrective action. See Exhibits A-C.

8. Westside filed on October 1,2001 its Letter of Intent reflecting its interest in becoming a
SATC in TSA 18. Letters of Intent were also filed by two other hospitals, Coral Springs Medical

Center, a part of the North Broward Hospital District and Memorial West Hospital, a part of the South
Broward Hospital District.

9.  OnJanuary 15, 2002, the Department unilaterally withdrew its earlier final agency action
in amending the Broward County Trauma Agency plan, thus purporting to restore the Joca] plan to its

previous status of reflecting need for only three trauma centers within TSA 18.
is attached as Exhibit D.

A copy of such letter

- 10. The -Department’s action in withdrawing its earlier fina] agency action amending the

Broward County Trauma Agency plan is without statutory authority and is contrary to law, including,
but not limited to F. S. 395 401(3) and 395.402(3)(b). Such statutes mandate reversal of
agency action set forth in"Exhibit D.

the proposed

S
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reason that such action would purport to render its Letter of Intent in non-compliance with the local

plan. The Department is further required by F. S. 395.4025(1)(c)4 to obtain written confirmation from
the Broward County Trauma Agency that Westside’s application for selection as a STAC is consistent
with its local plan. The Department’s unwritten rule that, contrary to law, there is a need for 3 SATC
in TSA 18, would purport to prevent obtaining the required F. S. 395.4025(1)(c)4 confirmation.

13. The disputed issues of materia] fact entitling Westside to a formal admi

nistrative hearing
include, but are not limited to, the following:

a.  Whether the Department is authorized to unilaterally withdraw its final agency action
amending the Broward County Trauma Agency plan, which final agency action was not
contested by such Agency.

b.  Whether the Department has erroneously interpreted its administrative rule and governing
statutes. concerning the correction of loca] plans and the need for trauma centers in TSA 18.

. Whether the Department has changed its interpretation of an administrative rule without
initiating 'rulernaking as required by Chapter 120 of the Florida Statutes.

d.  Whether Westside relied upon the final agency action f the Department correcting and
amending the plan concerning the need for trauma centers in TSA 18.
14,

Westside seeks as relief the withdrawal, dismissal or nullification of the proposed agency

action set forth in the Department’s January 15, 2002 letter attached as Exhibit D.

WHEREFORE, it is respectfully prayed that the Department forward this Petition to the Division
of Administrative Hearings for the conduct of a formal hearing.

Respectfully submitted this 4th day of February, 2002.

4
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STEPHEN A. ECENIA

Florida Bar Number 0316334

HAROLD F. X. PURNELL

Florida Bar Number 148654

Rutledge, Ecenia, Purnell & Hoffman, P. A.
Post Office Box 551

Tallahassee, Florida 32302-0551

(850) 681-6788

and

BARBARA AUGER ,
Florida Bar Number 0946400
The Auguer Law Firm

P. 0. Box 471

Tallahassee, Florida 32302

- (850) 224-7800

ATTORNEYS FOR COLUMBIA HOSPITAL
CORPORATION OF SOUTH BROWARD d/b/a
WESTSIDE REGIONAL MEDICAL CENTER
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" Joks O, Agwimobl MD, KB
AsTnr Srorctery

Cerfifind Mall &2 382 115 584
Retum Raceip! Reguested
Septembsr 28, 2001

George Danz, Director

Broward County Trauma Agsnoy
5304 Southwest 31® Avenue -
Fort Lauderdale, FL 33512

Dagr Mr. Danz:‘

- It has recently come to my atteniion that the trabma senices systems plan approvad by

the Bursau for the Broward County Trauma Agency conflicts with the provisions of A& Admin.

. Code R 64=2.022(3). The plan rezammenads three stats approved trauma centsrs or pediatric

traurnz refsmal centers for freuma servica area 18 while the Administrative Code Rule provides

for four. - T

The Lagislaturs hes assigned responslbility for determining the numbar of tauma

canters aliccated to each tsumz ssrvice area fo ihe Department of Health, Sss §
3895.402(3)(b), ‘Fl=. Statl. {2000). Tns Deparimsnt hae allosated, by rule, four centers for your

" arez therefore, the trauma services systems plan for Browsrd County Trauma Agsncy is

 amended I sccordanse with the law to provide for four canters,
Skcersd

Charles Bement.
Bursau Shief

4052 Bald Cypress Wy, Bin C-13 = Tellghersce, I

EXHIBIT
C., AERTRNAYN oTAL P.B3
R g npn
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November 5, 2001
VIA CERTIFIED MAIL
#7000 0600 0027 1553 7720

: l John O. Agwunobi, M.D., M.B.A.

Jeb Bush
Secretary.

Governor

" Tamara M. Scrudders, Esquire

Office of the County Attorney
Broward County

115 S. Andrews Avenue, Suite 423
Fort Lauderdale, FL 33301

RE:  Your comrespendence of Qctober 15, 2001
Dear Ms. Scrudders:
In response fo the above-referenced correspondence from you on behalf of the Broward

County Trauma Agency (BCTA), this will confirm Mr. Charles Bement’s September 28, 2001,
notice to you of the amendment of the BCTA plan as required by § 395.401(1)(c), Fla. Stat.

- (2007). The amendment, as you know, provides for a minimum of four (4) trauma centers as

outlined in Fla. Admin. Code R. 64E-2.022(3), rather than three (3) as recommended in the
BCTA plan.

Further, this letter is notice that Mr. Bement's determination is final agency action for purposes
of § 120.569, Fla. Stat. (2000); and, if the BCTA believes its substantial interests have been
determined by this action, it has twenty-one (21) days from the date of your receipt of this latter
to petition for an administrative hearing by sending it to the Agency Clerk at 4052 Bald Cypress
Way, BIN #A02, Tallahassee, FL 32388-1703. Failure to file a petition within 21 days shall
constitute a wavier of BCTA's right to'a hearing on this agency action. Should the BCTA
choose fo waive its right to this proceeding, the amendment of the BCTA plan shall become a

_ final order appealable within 30 days as provided_in § 120.68, Fla. Stat. (2001).

- Your letter mentioned BCTA possibly petitioning for a variance or waiver of the rule at issue

under § 720.542, Fla. Stat. (2001). Such petitions are govarned by Fleridza Administrative Code
Chapter 28-104. The Bursau of Emergency Medical Services staff will consider the petition and
writien evidence and make a decision to grant or deny the pstition and submit a final order to
the Secretary of the Department of Health for signature. As you know, the Department can
grant a variance or waiver of this rule only upon a showing that it violates principles of fairness
or creates a substantial hardship. Among the factors considered would be the application of
the rule to BCTA and how it differs from like situated entities.

In the alternative, BCTA might explore the excepiion provision outlined in § 3858. 401(1)(e), Fla.
Stat. (2001). That provision states, “The Department may grant an exception to a portion of the
rules adopted pursuant to this section or § 385.4015 if the local or regional trauma agency
proves that, as defined in the rules, compliance with that requirement would not be in the best
interest of the persons served within the affscted local or regional trauma area.” This “best
interest” standard might be more appropriate to mest the needs of your client and the citizens

», Of Broward County as opposed 1o the standards éstablished in §720.542, Fia. Stat. (20 g ="

¢ Department has not, in recent memory, conducted such a proceeding but has receive EXHIBIT
adopted the recommendations of the General Counsel’s office for such = procesding. E

lI-BlI

by ae e g T
tabbles”

AN37 Bnld Cunrece Wan e Tallnhaeceas T 27700 1700
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Tamarz M. Scrudders, Esquire .
Page Two -
November 1, 2001

If BCTA seeks the § 385.4071(7)(e), Fla. Stat. (2001), exception to the minimum number of four
(4) trauma centers for trauma service area 18, the Department will conduct a non-adversarial
public hearing for receipt of evidence in Broward County. The presiding officer shall be a
Department employee, assisted by staff and counsel. ldeally, the hearing will draw participants
from BCTA and other persons and entities. The Departmeant would conduct this hearing as
soon as feasible fo obtain maximum participation. The Department is very interested in
considering the input of medical experis and documentation of statistical analyses to make an
informed and efiective d=cision.

In addiiion, the General Counsel's office has recommended the Bureau initiate rulemaking to
amend Fla. Admin. Code R. 64E-2.022, which appears appropriate to address issues indicated
from‘comprehensive input from interested groups throughout the state. | anficipate the Bureau

. will pursue this recommendation sometime in the spring of 2002,

If you wish to discuss these options in further detail, plsase contact the Bureau's-attorney,
Janine B. Myrick. The BCTA and Bureau of Emeargency Medical Services have long enjoyed a

~ collaborative and cooperative relationship. On behalf of the Department of Health, please be

assured that the Bureau remains committed to working in partnership with local communities to
deliver the highest quality emergency medical care to Florida's citizens and visitors.

Sincerely, .

“T¥- 17
L7 (L

Vi
"?{%lawson

Division Director
Emergency Medical Services
and Community Health Resources

- AC/mak

cc: Charles Bement, Bureau Chief, Bursau of Emergency Msdical Services
William Large, General Counssl, Depariment of Health
Janine B. Myrick, Esquire, Attorney for the Division
Theodore Henderson, Esquire, Agency-Clerk
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1=

COUNTY ATTORNEY

e

MOTION TO AUTHORIZE County Attorney to file a petition with the Division of
Administrative Hearings, on behalf of the Broward County Trauma Agency, to challenge the
State Department of Health’s decision to amend the Broward County Trauma Plan to provide
for an additional trauma center in Broward County.

ACTION: (Time-11:28 AM) No Board action was taken. See Page 61.

COUNTY ADMINISTRATOR

MOTION TO APPOINT additional representatives to the Site Selection Committee for the
new Family Court Facility for the purpose of advising the Board regarding site selection
criteria and the most appropriate site for the Tacility.

ACTION: (Time-12:17 PM) Appointed the Jollowing addifional representatives to serve
on the Site Selection Committee for the new F, amily Court Facility: a BSO representative,
State Attorney General representative, Human Services Department representative and
a DPEP representative.  Further, the Board corjirmed the Board of County
Commissioner appointments to the Committee; namely, Commissioners Eggelletion,
Lieberman and Wasserman-Rubin. See Page 87.

COUNTY COMMISSION

MOTION TO NOMINATE Reverend Jos C. Tohnson to the World $ar TT Memorial Project -
Board. (Commissioner Wasserman-Rubin) ' '

ACTION: (Time-11:13 AM) Approved. (Moved to the Consent Agenda.)

JAB/LRIJHIPL
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VOTE PASSES UNANIMOUSLY.
THE CHAIR: We did item 57. It went to Consent,

~AGENDA ITEM 55
COMMISSIONER LIEBERMAN: Sorry. Could we do 557

THE CHAIR: ltem Number — and we are going to take 55. And we have severg] spaakers.
If you'll just remember, our first speaker is Barbara Seltzer, followed by Gwen
Hankerson, followed by Diane Glasser, followed by Belle Sheiner. So instead of
timing you if you could keep it to a couple minutes. First is Ms. Selizer, would you

please come forward? And when you come to our mike would you reintroduce
yourselves and tell us who you represent?

MS. SELTZER: My name is Barbara Seltzer, and | am here on behalf of the 1359 homes

at Lauderdale West in Planiation. We strongly urge the County Commission to
support the state in their decision to provide for a fourth trauma center o serve the
residents of western Broward County. That's everything west of 1-85.

Last night there was a unanimous vote of the homeowners in favor of providing
sorely needed trauma care in West Broward. We really appreciate your support for
these of us who live west of the Turnpike who may be in need of frauma care. As

much as those who are now served by three sites on the east side of town. Thank
you very much for your time and consideration,

THE CHAIR: Thank you, Ms. Selizer. Next is Gwen Hankerson, followed by Diane
lasser. Ms. Hankerson. | '

DR. HANKERSON: Thank you, Madam Chair. Dr. Gwen Hankerson, President of
Eastgate Homeowners' Association and President of the Broward County
Democratic Black Caucus. As a Broward County native, | would Iike to say to you
that we have seen services pcms and services go. Our county is growing and our
city is growing and the west is growing. Growing up in Central Fort Lauderdale was
wonderiul, but now there are people that are so far west that are needing trauma

JAB/LR/JH/PL
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COMMISSION MINUTES

services that are much closer than the ones that we have. So | am asking and
appealing to you and your better judgment to please-consider supporting the state
as it agreses to give us a fourth trauma center in the west. Thank you.

THE CHAIR: Thank you, next is Diane Glasser, and Ms. Glasser will be Tollowed by Bill
Shiner.

MS. RICHARDVILLE: Can | ask, she had to lsave and asked me to take her place is that
"~ okay?

THE CHAIR: Certainly.

MS. RICHARDVILLE: My name is Sally Richardville, and I'm appsaring before you as just
a citizen, not representing anyone. But | have a couple of questions that kind of as
a taxpayer have stymied me. | don't understand how anybody can fight not having
a trauma center that's out closest to the people. As a taxpayer and | read that 80
percent of the people that are picked up are west of 85, ars west of the Turnpike.
I don't understand that. My tax dollars are paying for a helicopter to pick up, even
If they picked up only 50 percent of the people and took them all the way to the
east. My tax dollars are paying for that.

As a citizen, | feel like we should have a frauma canter in every section of this
county. If's growing. | know because | drive it. | see it avery day, something is
happening out west. We're having overcrowded. We're having more people. A
trauma center couldn't hurt. If 50 percent of the people are taken by ambulance
_inst=ad of by helicopter, we're saving money right there for the taxpayers of this
county. | don't know if it's a savings, if it's worth it or not. | just know that it would
be convenient if | was one of those people that was hurt out there and could just
quickly or guicker get to a hospital for help. As a taxpayer, I'm asking you fo
consider that. If you're hurt out there, wouldn't you want to go to the closest
hospital or trauma center? | know | would, and God forbxd I know I'd want my
family there. Thank you.

THE CHAIR: Thank you. Naxt is Barbara Effman. Ms. Effman 1s Toliowed Dy Liliian
Kirshenberg, followed by Henna ta Margohs Ms. Eﬁman

JAB/LR/JH/PL
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MS. EFFMAN: You said Bill Sheiner was next, and she would like not to be skippad.

THE CHAIR: I'm sorry, | must have flipped two. | apologize. How could | miss her? She's
a former union president, teacher's union.

MS. SHINER: That's so. And retired also formed a retired teacher's organization down .
here. I'm also president of my condo association, but I'm here to talk as a citizen
and as the hsad of one of the local political parties. Maybe I'm very naive, because
I understand the state has allowed Broward County to have four frauma centers.
Why there should even be a debate about building the fourth one is bayond me.
It's not costing Broward County any more by having this built. It certainly would
create jobs which we can use.

And you know, as well as | do, that most of the development in the last several
years has been in the west, and as the previous speaker pointed out, if you are in
need of frauma care, to first waits for a helicopter to come and transport you is
ridiculous, because every moment at that point counts. And | must be missing
something, because | can't understand what the rivairy would be from three other
trauma centers opposing another trauma center in the western area. And | live in
the western area and I'm amazed of all the development that is going on still west
of where [ live. So | ask you very much to consider building the fourth, trauma
center. ltis nseded. It will be a bensfit to the county, and it certainly will be to your
credit to approve it. Thank you.

THE CHAIR: Thank you. And | apologize for missing you. Next is Ms. Effman. Ms.
Effman is followed by Ms. Kircshenberg.

MS. EFMAN: I'd like to congratulate you and say that you really do know how io move a
meeting. My name is Barbara Efman. I'm currently a community activist, 25-year
resident of the West Broward. President of the West Broward Democratic Club, a
member of the Broward County Regional Health Planming Council, a Trustse of
Westside Regional Medical Center as well as | hold an MPH which is 2 Masters of
Public Health from the University of lllinois Medical School in Chicago.

Today | speak on bshalf of improved health care in Broward County. There are
three trauma centers in Broward County, all on the sast side of town, all on or east
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of [-85. They are located at Bro:v{/érd General, North Broward Medical Center, and

Memorial Regional Hospital, At the same time, nearly 80 parcent of our population
lives west of the Turnpike.

In South Florida, | wonder what would happen if we had a major hurricane. The
plan says svacuate the east, send all the people to the west. The trauma care
doctors remain on the east side. All the people are on the west side, and | wonder
how the western half of the county are going to be able to serve those people. s
this what we want for our county? Is that an effective frauma plan? Is that an
effective hurricane evacuation plan? Is that kind of plan the residents that Broward
County deserves?

The Florida Department of the health approved four trauma centers for Broward.
Your county backup material on the internet says that there is no cost impact to the
county. It says fiscal impact cost summary, none. So it wouldn't cost you any
monsy. Finally, we will have a trauma center services to sarve the residents of
western Broward County as thay've done for so many years on the east sides of
town. The facts are very simple. '

There are no trauma services west of the -85, All sites now are east of -85, Sixty
percent of the population lives west of the Turnpike. The law authorizes four
trauma centers in Broward County. There would be no increased cost to the
county. . The provider pays for the service. The residents would have a higher level
of service and feel safe. | see that as a wir/win situation. '

How can you in good consciencs even consider saying no to these services and ro
to the residents? | strongly encourage you not to ask the state to limit frauma care
to the existing three sites. According to the Department of the Health in the year
EODD, there ware 265 air lifts for tfrauma care in Broward County, 86 percent of
those air lifts came from west of the Turnpike.

THE CHAIR: Eighty-six Percent.

MS. EFFMAN: There were 285 air lifts and 85 percent of them came from west of the

Turnpike. | strongly encourage you not to 2sk the state to limit trauma care to the
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existing three sites. Residents want and demand z higher Iavel of service, The
State of Florida says the need is thers. In fact, according to both newspapers, both
hospitals districts and 2 private hospital have applied to offer this service, All
knowing they must mest the standards of care and a] knowing they must fund the
project if chosen. In a County of over 1.6 miliion residents. We deserve the highest
level of care. Let's move forward and provide trauma care to all the residents of the
Broward County. | thank you for your time, your considerati on and for your vote for
the welfare of the people of Broward. Thank you,

(Applause.)

THE CHAIR: Thank you. Okay. Thank you, Ms. Kirschenberg. Ms. Kirschenberg, will
be followed by Herrietta Margolis. - :

MS. KIRCSHENBERG: My name is Lillian Kirschenberg. 1 am a 23-year resident of the
City of Sunrise.

THE CHAIR: And a former (Inaudible. )

MS. KIRCSHENBERG: ‘I'm also a Vice President of the \West Broward Democratic Club
and I've besn appointed 1o the State Advisory Council for the Department of the
Elder Affairs representing all of the seniors of Broward County. During the past
week, | have mst with hundreds of seniors, and they do not wani to have to think
of either driving cross county or taking a helicopter in the case of a fragedy or
trauma. If the state approved four trauma center for Broward, | think if's time for us
to get the servicas we nesad to enjoy our golden years with the comfort of knowing
that if needed, services are available in our community. Please do not wait for
catastrophe to happen to reaiize that we neesd one dasperately in the west section
of Broward. Thank you.

THE CHAIR: Thank you,

Next — excuse me, | appreciate your enthusiasm, but we dont applaud in the
County Commission mestings, unless we're congratulating someone,

JAB/LR/JH/PL
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MS. MARGOLIS: My name is Henrietta Margolis, and I've lived in Plantation for 25 years.
I'm speaking here on behalf of the Westside Regional Hospital. | have been here
when they were Bennett, and they have really grown and grown, and they have
developed and | really feel that this opportunity should be given to the Broward —
to Westside Regional Hospital for the trauma center, and | now would like to spsak
on a personal note,
About two years ago a dear friend of mine was riding a bicycle two blocks from my
home and was hit by a car. He had aye to wait almost a half-hour before he was
transported to the Broward General Trauma Center. I'm sorty to tell you he passed
away. |don't know if he had been taken to a closer trauma center would he have
lived, but | really feel the necessity is to have one so close to us and not have them
on the east side of the county. Thank you and | hope you will consider all of this.

THE CHAIR: Thank you, Ms. Margohs Next is Mr. Johnson followed by Ms. Thomas,
followed by Mr. Blossar.

.MR. JOHNSON: Greetings, Madam Chair, Madam Vice Chair. My name is Percy

Johnson. I'm coming to you just as a citizen of the Broward County. | would like for
the County Commission to really think about the population of Broward County is
increasing and every day it's increasing every even more. It will probably quadruple
in the next ten years, and we need fo establish an additional trauma center west of
the Turnpike for those citizens.

Right now we only have three existing trauma canters, and they're all east of 85 and
I just really feel that with the population being 55 percent of our population living
west of Broward County — west of the Turnpike, | think that we need to establish an
additional trauma center west of the Turnpike. Thank you. | yield my time.

THE CHAIR: Thank you, Mr. Johnson. Next is Ms. Thomas followed by NMr. Blossar,
followed by Dr. Lottenberg.

MS. THOMAS: Good morning, and thank you for allowing me to sp sak to you a httl= bh
this morning, and I'm concernad of course about the trauma center that is bemg -
well, that you're questioning whather it should be established west of 95
Considering that over half of the population of this county lives west of €5,
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considering that with the increass in population, transportation, traffic, et ceters, et
cetera, is, indeed, increased. Considering that with increased transporiation and
movement, then you have more chances for accidents. Considering that then, we
have a viable need for an additional trauma center to be established west of 85,

The three that are currently in existence are east of ©5, Population is west of ©5,

We would simply ask that you consider establishment &f another trauma center
west of 85, especially since it will be at no cost to you, and especially since
statistics have shown that there is a great need. We don't want 1o have the fragedy
that happenead 9-11 and not be prepared for it. | would just urge your support for
it. Thank you.

THE CHAIR: Thank you, Ms. Thomas. Nextis Mr. Blossar., Mr. Blossar is followed by Dr.
Lottenberg. Dr. Lottenberg is followed by Mr. Menton. Mr. Brossar.

MR. BLOSSAR: Thank you, Madam Chair, Commissioners, my name is Jim Blossar, and
I am representing the South Broward Hospital District and North Broward Hospital
District today. Obviously this is a very complex and involved issue. Certainly thers
are emotional overtones to it, because we have life and death issues at stake here.

Howsaver, | must tall you that this has come up was a rather quick item through the
Department of Health. You have an agency of experts, professionals, your Trauma
Management Agency that is bringing a recommendation forward to you today. We
would ask and support that recommendation in your very carsful consideration of
that recommendation. These are very expensive centers to man, to establish, to
create.

THE CHAIR: Don't some women work there? Thank you.
COMMISSIONER LIEBERMAN: Staff.

THE CHAIR: Staff.

MR. BLOSSAR: Sorry.
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COMMISSION MINUTES

THE CHAIR: Thay are not manned, they ~are staffed. Womzn ars doctors too.

MR. BLOSSAR: Thark you. Dade County had one such center, Jackson Memorial
Hospital to serve a population much larger than Broward County. As | understand
the administrative hearing filing deadline is this Thursday. | think that you need to
be sensitive to that depending on your consideration here today, and | would ask
that if there are open issues that before we rush to judgment, that one possible
consideration would be to allow the-agency, your County Attorney's Office to go
forward with an appropriate involvement in this administrative hearing, and then
subject to further consideration by this Commission at 5 subsequent date should
there be issues unanswered that you nesd answers to, So we support your trauma

- agency recommendation and we're here to be responsive to questions that may
come up. Thank you very much. '

THE CHAIR: Thank you. Next is Dr. Lottenberg, followed by Mr. Menton. Mr. Menton will
be followed by Doctor — is it lvan Puente?

MR. PUENTE: Yes.
THE CHAIR: And our last speaker will be Mr. Scott,

DR. LAUTENBERG: Good morning, ladies and gentlemen. I'm Larry Lottenberg. I'm the
Director of the Trauma Center at Memorial Regional. I'm speaking on behalf of the
South Broward Hospital District, I'm speaking on behalf of the Broward County
Trauma Agency, and I'm also speaking on behalf of the American College of
Surgesons. -

I've been a surgeon for over 25 years. I've been in this county for over 22 years.
I've built, ran, run, built up the entire trauma center at Memorial Regional. We
need to sat aside emotional issues and Jook at the facts. The facts are that the
trauma system in Broward County is currently one of the most outstanding trauma
systems in the country. The trauma system is currently looking at all the facts 24
hours & day about who what where and how trauma Is transported in this county.
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This is more than emotional issus. The figure of 55 percent of the population west
of 85 is absolutely meaningless. As it tums out, most of the trauma population
comes from east of 95, but if you look at the facts and all of the people in frant of
me have not looked at the facts or presented the facts to you, the transport of
trauma patients from West Broward into our trauma centers currently has not
aifectad the outcomes of these patients in an adverse fashion. In fact, the outcome
of the trauma patients in our county is outstanding and better than aimost all the
counties in Florida and better than many of the areas in the United Statss. | know
that because I'm a surveyor for the American College of Surgeons.

[ also adhere by the rules for trauma centers for the American College of Surgeons,
Those rules state clearly that an average frauma center must have at least 1200
severely injured patients a year in their trauma center in order for the trauma centsr
to function and function in a normal capacity. None of the three trauma centers in
our county have that number. Recently several of the trauma centers in our county
were surveyed by the State of Florida. The site surveyor who was a surgeon from
Pennsylvania who was representing the State of Florida commented both to me and
to my colleagues that our volume is not adequate, and, in fact, could stand for an
increase,

There is no way that we should put a fourth trauma center in this county. We said
that for many years at the county trauma agency. We said that for many years to

the state. The state has abided by those rules. Unfortunately because of political
consequences, the state has been foreed into looking at it from another view.

But currently, the state has been a littie bit of a back road and they've allowed us
to have an opportunity to have a hearing in front of them and discuss not emotions,
but facts. The facts remain, we only need thres trauma centers in this county, That
is what we intend to support, both in the hospital district and from the American
Coliege of Surgeons. It would be foolish to dilute the care of the patients currently
In the trauma centers by opening a fourth center. This would allow the psople who
are working in the three trauma centers, two of which are level one frauma centers
and there's only six of those in the entire State of Florida, to have less patients
come to them and have less acuity and potentially decrease the ability for that good
patient care. | appreciate your time. If you have any questions I'm always available.
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THE CHAIR: Yes, Dr. Lottenberg. Wait a minute Dr. Graber, excuse me, Commissioner
Graber.

COMMISSIONER GRABER: Thank you. | have a couple of questions. You said you
needed about 1200 patients to mest certification. s it possible that if you do not
attain that some of these centers may lose their certification?

DR. LOTTENBERG: If's not possible that they'll lose the certification. What the American
College of Surgeons says, Dr. Graber, is you need 1200 patients who have an
injury severity score of greater than 15, That means that they're severely injured.
Now all the trauma centers have more than 1200 patients, but not all of them or
none of them have 1200 patients with an injury severity score of greater than 15.

COMMISSIONER GRABER: Now, you said two of the centers are level one, one is a leve|
two. :

'DR. LOTTENBERG: Yes, sir.

COMMISSIONER GRABER: And the two leve ones, that's Hollywood and Broward
General; is that correct?

DR. LOTTENBERG: Yes, sir.

COMMISSIONER GRABER: They're not located that far apar from each other. Is that a
concarn?

DR. LOTTENBERG: Nota concemn. They're geographically divided,

! .
COMMISSIONER GRABER: And to reach the number of severity of 15 level, the fact that
you have three centers, is that one of the reasons you're not reaching that number?

DR. LOTTENBERG: That may be one of the reasons.

COMMISSIONER GRABER: So are you ééying with three ce'nters; you might already have
too many”? '
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DR. LOTTENBERG: We're pushing, yes, sir.
COMMISSIONE#{ GRABER: You're pretty close.,
DR. LOTTENBERG: Pretty close,

COMMISSIONER GRABER: And you said the location dossn

't make a difference, Now,
whether all of these are located near 1-95 in some way

or other —

DR. LOTTENBERG: Absolutely no difference.

COMMISSIONER GRABER! It makes no difference because of helicopter transport,

DR. LOTTENBERG: Both helicopter and ground. As a matter of fact, in the south district,

less than 20 percent of our total transports are by helicopter, Most of our transports

are by ground. Most of those do come from the west, from Miramar and Pembroke
Pines.

COMMISSIONER GRABER: Let me clarify one
rooms that do trauma, What
emergency room trauma?

thing. Most hospitals have emergency
s the difference betwesn a trauma center and an

DR. LOTTENBERG: The difference bstween g tfrauma center and an emsrgency room
that does trauma is there's & surgeon that mests the patient upon arrival of the
patient’to administer care 1o the patient, to Stop bleeding and save the patient's life.
Not only is that one surgeon requiired, but the entire tsam of anywhere from 12 1o
15 people are mobilized every time there is a frauma patient that shows up.

COMMISSIONER GRABER: So that team is in-house at al| times. Twenty-four, seven,

DR. LOTTENBERG At all times. Twenty-four, ssven.

in & regular emergency room, a doctor could be =t
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DR. LOTTENBERG: That's correct,
COMMISSIONER GRABER: That's correct.
DR. LOTTENBERG: In a regular emergency room, the doctor could be at home.

COMMISSIONER GRABER: And finally, the trauma centers, they sort of like transplant
centers or specialty centers that if they don't have enough volume, they don't have
enough experience, :

DR. LOTTENBERG: Absolutely.

COMMISSIONER GRABER: Like heart transplants they don’ do those every place.

DR. LOTTENBERG: Absolutely.

COMMISSIONER GRABER: I's in the same category as that.

DR. LOTTENBERG: lt's in exactly the same category. The nurse's acuity, the ancillary

services acuity and the physician's acuity to take care of patients drops as the
number of patients gets diluted,

COMMISSIONER GRABER: So you are saying that if we had four trauma centers we may
have four trauma centers, but the care may not be as good at all four.

DR. LOTTENBERG: That's exactly what I'm saying.
COMMISSIONER GRABER: Thank you.
COMMISSIONER RODSTROM: | have —

THE CHAIR: Commissioner Rodstrom,
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COMMISSIONER RODSTROM: If you were going to open a fourth trauma center, how
would it be determined where the patient would go and a follow-up to that, wouid
whether they were able to pay their medical bills versus being indigent, would that
have any bearing on where that patient might be transported?

DR. LOTTENBERG: Wel, interestingly enough, | didn't get into that because | think other
people are getting into that. There's been some argument here that trauma centers
don't cost you the county any money. Realize now that currently all three trauma
centers are in the tax Supported hospitals of the county, and that the indigent care
that's being deliverad through the County Commission floating indigent care tax
millage feeds right back into those trauma centers. And the answer to your
question about payment, that's a difficult problem bscause there are going to be
indigent patients showing up at a trauma center perhaps that is not part of the tax
Supporied system that are going to be kept responsible for those bills. The state
and the country does not pay for trauma care,

'COMMISSIONER RODSTROM: You're not quite answering my guestion. What I'm trying

— given the fact that you have three trauma centers that are tax Supported now, and
assuming that you were to have a fourth one that was free enterprise, what would
happen then with a patient who was indigent? Would they be denied, or how would
that patient bs determined where that patient would go? How would they make that
determination? With a fourth hospital that's not part of that system. '

DR. LOTTENBERG: Lefs look at how the determination is made currently. The
: detsrmination is made currently based on geographic boundariss approved by the
trauma agency and then approved by the County Commission, So if a fourth center
came up, the geographic boundaries would obviously have to change in one way

or another. They would affect all thres of the current trauma centers for the fourth
center.

How the indigent patients would be cared for at those centers, | have no idea, Mr.
Rodstrom. | really don't, and | think that that would be one burden that perhaps the
county would be saddled with, and | think it's a very important comment that you
make. I'm as concernad about that as you are, overall. You know, if there's a
private enterprise trauma center and an indigent patient goes in there, they're either
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going to have to write off that mo=ney or they're going to attémpi to bill those patients
or attempt to lien those patients 1o try and get payment.

THE CHAIR: Don't y'all do the same thing?
COMMISSIONER RODSTROM: Well, | mean — | guess ~
(COMMISSIONER EGGELLETION LEFTATHE ROOM.)

DR. LOTTENBERG: Well, within the tax millage, yes, we do.

COMMISSIONER RODSTROM: Commissioner Parrish, the thing this touches upon is my
concern that all the self-pay patients will end up at the one hospital that's run by
iree enterprise, and all the indigent care, all the indigent patients will tend to bes
shifted towards the government-type of hospitals. So the taxpayers will be paying.

DR. LOTTENBERG: There's no quastion about it,

COMMISSIONER RODSTROM: — because the tax districts right now rely heavily on the
seli-pay patients. The indigent care is ancillary, and that hurts their balance shest,
but the self-pay patients are the ones that keep them afioat, And so i you take all
the self-pays away, then you're going to hurt somsthing that's already in existence,

DR. LOTTENBERG: | don't disagres with you.

THE CHAIR: Thank you. | don't think that there was a question there, but | appreciate i,
Dr. Lottenberg. ' -

DR. LOTTENBERG: Okay. Thank you,

THE CHAIR: Our next spsaker is Mr. Menton, followed by Dr. Furente, followsd by Mr.
Scott. .

MR. MENTON: Yes, thank you. I'm the CEO at Broward General Medical Center and |
am here to speak in support of the action which is requested, which is to challenge
the State Department of Health to amend the Broward County frauma system. |
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really want to reiterate what Dr, Lottenberg said earlisr. We do here in Broward
County have a model trauma system, and | say system because it involves the
three trauma canters that have besn discussad zs wall as pre-hespital as weall as
an outrsach program that reaches every comer of the community.

(COMMISSIONER EGGELLETION RETURNED TO THE ROOM.)

MR. MENTON: Statistically over the last several years since '94 we've seen an average

of five percent decrease per year in the number of trauma cases that come in. A
lot is due to outreach that has taken place. Many of you are aware of helmsat
training that we've done for kids in schools, the roads task force which has besen
involved in removing road debris throughout the county and an number of other
initiatives. Seventy-two thousand people have gone through programs to educate
them on the trauma awareness.

As Dr. Lottenberg mentioned, there are standards that we must meet. One of the
guidelines is that we have 1200 trauma cases per year. We are not reaching those
targets, and | think adding another trauma center would certainly dilute further the
ability to meet those critical numbers. There is a corrslation between outcomes and
volume in most all clinical fisids, particularly this area of trauma.

In addition to that, the trauma agency has been very effective over the years in
overseeing the trauma program here in Broward County. As some of you may
know, there was a pediatric trauma centar initially which decided to close becauss
as | believe economic reasons, the volumes just did not support that. As we
continue to move forward, | think we do look at the delivery times, the average
transport times for all patients throughout the county, north to south, east to west,
Any direction, and at this fime we are averaging 14 minutes for patients to be
transported to one of our trauma canters here in Broward County.

So in conclusion, | think one of the earlisr speakers talked about making sure the
service is available, and | want to reassure you that they are available and this
trauma systsm is second to none in the state. Thank you.

R T
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‘THE CHAIR: Thank you. Our next spéaker is Dr. Furente, followad by Mr. Joe Scott. Dr.
Furente. e

DR. FURENTE: Good morning, and thank you, Madam Chair, and the rest of the
Commission for the opporiunity to take the floor. | am Just going to touch on a few
points to reenforce what's been said and to clarify some of the issues that have
been brought forward with facts and not feslings.

I'am the Trauma Medical Director of Broward General. I'm sorry. I'm also the
Trauma Medical Director at Delray Medical Center. So I'm actually involved with
trauma care in two counties. | have been doing trauma care for roughly about 15
years now. ['ve bezn in Broward County for about seven.

ko, bk M S s SR G o e s K, il B s

The first thing | wanted to make surs is that we clarify what trauma is versus ER
care, and | think that that is very important especially for the citizens that presented
- , earlier. The patients that come 1o us 2s trauma patients are a select group of
severely injured patiants. Those are the patients that across the nation represent
the third leading cause of dzath from 2 medical prablem and the first leading causs
of death for people younger than 40 years of age. So we're talking about people
who are very severely injured. The majority of individuals who are going to be
involved with car accidents and other traumatic events in the county will still be
going to their local hospitals. We're not talking about taking those patients away.

N . i

We have heard this morning the questions about timing and the access to care.

And as part of the system that we have in Broward County, because it i$ a trauma
systam. It's not an individual group of 'hospitals working by themselves. We a|
work under the umbrelia of the Trauma Agency, which is a county agency. As part
of this system, we do continuous quality assessment of how are we delivering the
care. Part of that quality assessment is the timing of the delivery of care to patients.
We have on a yearly basis established that the average time it takes for a patient
to get fo our hospitals from the point that the injury is identified as regarding trauma
cars to the point that they get to our hospital is 14 minutes. That's an excellent
deiivery time.
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The difference bstween patients on the sast and west of the 1-85 is four minutes,
So we're talking about a difference of four minutes bstwesn a patient that is injured
east of 85 versus west of 85. When you look at the way the patients with trauma
injuries die, they die in what we call a tri-modal distribution which means they either
die right at the scene becauss they have injuries that are so severe that we cantt
repair or they die within — the second group dies within the first hour, what we cal|
the Golden Hour. And those are the patients that we try to gst to the trauma center
within that first hour. And clearly we're doing a véry good job gstting to those
patients

And then the third group of patients are those patients that will go on to die wesks
later on in the intensive care unit. Now that third group of patients also requires a
very extensive specialized care and that's what the trauma canter provides. Well,
what we have put together in this county is thres very strong trauma centers, two
level ones. Two out of the six that we have in the whole state are operating alrsady
in this county. As Dr. Lottenberg mentionad before, recently we had a survey from
this Department of Health where we were surveyed for two days at each center, and
we both received excellent recommendations, excellent commendations, I'm sorry.
But actually one of the commendations that was mentionad was the fact that we
were not sesing enough severely injured patisnts.

And I'm going to provide some siatistics rsal quick. The American College of
Surgeons recommends that each cenier seas a minimum of 1200 trauma patients
with an ISS score greater than 15. Broward General we had 1143 last year and
North Broward 743 and Memorial 948, Clearly all three ceniers below what is
recommended. In addition to that, the Florida State statutes recommend that each
center sees at least a thousand patients with an ISS of 9 or greater. At Broward we
had 388 and North Broward, 297 and Mamorial 531, So, again, we're way below
the siatistics of what has besn recommended.

There were some facts mentioned — there were some comments mads earlier
today about this — statistics showing that we nesd —

THE CHAIR: Dr. Furente, | certainiy’don"t want to rush you, éi}, but if you cbuld kind of
wrap it up. ‘
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DR FURENTE: Okay. I will wrap it Up. In summary, Ithink-—what_ I'want to let you aj|
know is that we have a Very strong system in place already. What we are asking

is for the opportunity to present to the state our side of why we don't think we nesd
a fourth trauma center, Thank you, very much.

THE CHAIR: Thank you. All right. Ourlast and final speaker is Mr. Joe Scott,

MR. SCOTT: Good afternoon, thank you, Commissioner. While this is really an
emotional issue and it looks like it's the east versus the west here, but [ think in
listening to everybody's side of the story, | think one of the things that we need to
be most considering of is the outcomes that our patients have as a result of the
trauma centers and the infrastructure that's currently in place. Clearly putting a
fourth trauma center in Broward County is going to affect those outcomes. Yoy
need a certain volume of patients in order 1o have quality care in our county. | think
it's imperative that we look at the quality of care that's being provided,

[ think if you look at our Trauma Management Agency, you'll see that the quality of
care is excellent, can be bench marked against anyone in the country. And we
really and truly want to make sure that that is maintained throughout the county.
So | would hops that you would support the issue here which is really diluting

trauma care when we add a fourth trauma center and focus on what the outcomes
are of our patients. Thank you.

THE CHAIR: Thank you. Is there anyone in the audience who did not sign up that would
like to address the Commission? All right. Thank you, please come forward.

Anyone else? Okay. This will be our last and final speaker. Thank you, ma'am,
would you please give us your name, ‘

MS. MONDE: Yes, my name is Stelig Monde, and ! live in Sunrise.

THE CHAIR: Thank you.

MS. MONDE: And | represent, | hope, the mature population there. |am very thrilled to
hear and arouse my interest in speaking to you about the wonderful care at the .
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three existing trauma centers. ’However, if I'm laying in the strest somewhere, |
want those 14 minutes that are going to get me to a center where it happened in my
area of West Broward, and | think the patient who has the problem has to gst
picked up and delivered. This isn't about the wonderful or not wonderful care. This
is about getting us there, and when I'm laying there or I'm unconscious and my

family is with me, we want you there, " Fourteen minutes Is & whole life to us,
Thank you, '

THE CHAIR: Thank you. Okay. That will conclude the public portion of this agenda item.
Our speakers that we have signed up so far is Commissioner Lieberman, followed
by Commissionar Gunzburger, followad by Commissioner Jacobs, followed by
Commissioner Diana Wasserman-Rubin, followed by Commissioner Graber,

followed by Commissioner Eggslietion. Okay. Commissioners, we have an
appointment at 1:00.

COMMISSIONER LIEBERMAN: Thank you, Madam Chair. Madam Chair, my motion is

that's we move the agenda and that we not instruct the County Atftorney's Office to
file suit for the following reason. As amply stated by many of the Speakers ioday,
88 psrcent of the patients fransported live in the west, This appears to be a classic

-~example of where the Population has moved west and the services need o meet
the population.

As many of the spsakers spoke foday, the place whare this issue is going to be
decided is in Tallahassse. The state is going to hear everybody's arguments. The
state is going to make a decision, and the state s ultimately going to decide who
is, quote, right on this issue, | think it 's premature for us to take any position at this
_point. Everyone is walcome io go io Tallahasses and present thair position. | can
tell you as someone who has ridden in an ambulance with a child in the back who
was in imminent danger of dying, seconds make & diffsrence, let alone minutes.
And | want to make sure the services are where the people live. So my motion is

to simply move the agenda and not instruct the County Attorney to file suit at this
time. i L : =

THE CHAIR: Thank you. I'm going to hold that — is there a second to that motion?
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COMMISSIONER GUNZBURGER: Sstond,

THE CHAIR: Seconded by Commissioner Gunzburger and othe}'s. Okay. We're going

to hold that moﬁpn_ and we're going to move to Commissioner Gunzburger, followed
by Commissioner Jacob. '

Commissioner Gunzburger.

COMMISSIONER GUNZBURGER: Thank you. I'm brief,

Commissionsr Lisberman has sajd everything | would say.

THE CHAIR: Thank you.
COMMISSIONER GRABER: Ditio.

THE CHAIR: Here's the first person that said the

y were going to be brief up here and
really were,

Commissioner Jacobs, followed by Commissioner Wasserman-Rubin.

brief in stating that | support the motion, and
the reason that there was a statement made that there are also hospitals on the

east side that are looking for a fourth trauma. So every argument about how we
don't need more than thres seems moot when you consider that the very hospitais

on the east side arg also considering a fourth trauma center which would say to me
that we siill need one.

THE CHAIR: Thank you. Vice Chair Wasserman-Rubin, foliowed by Commissicner
Graber, followed by Commissioner Eggelietion, Vice Chair'_Wg;ssrman-Rubin.

COMMISSIONER WASSERMAN-RUBIN: | don% need the title, thanks, my name is long
enough. o o
THE CHAIR: Ildo WR.
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COMM!SSIONER WASSERMAN-RUBIN: Diana is fine. | support the motion,

THE CHAIR:' Thank you. Next is Commissioner Graber, followed by Commissionsr
Eggellstion. '

Commissioner Graber,

COMM!SSIONER GRABER: | think what we heard today is very clear that there is g lag
in time between moving people from the west io the east, even if it's only four
minutes. As one of the physicians mentioned, four minutes is significant. | think
what's going to happen, the larger picture is that if we have four frauma centers,
we're going to change the categories. There are leve) one, level two, different
levels of trauma, and each one is required to see different types of patients, but the
truth of the matter is that all of them run along 1-85. They probably were misplacsd

there in the first place, and it's very possible if we open a fourth one, one of those
trauma centers will close, and it will be redistributed.

Commissioner Rodstrom brought up a very good point about indigent patients. The

hospital which is absent here today, Northwest Regional — I'm sorry, it's Westside
Regional. '

THE CHAIR! They're here,

COMMISSIONER GRARBER: Oh, they're here? s thers someone from Westside
Regional. '

THE CHAIR: Charlotte Mathsrs is now Westside Regional, not Broward General or North
Broward.

COMMISSIONER GRABER: Madam Chairman, may | ask her a question?

THE CHAIR: Sure.

COMMISSIONER GRABER: Charlotte, you want to answer something?
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MS. MATHERS: Sure.

AR

COMMISSIONER GRABER: It seams 0 me that a trauma center is very expensive, and
for a hospital to get into the trauma business, they have to have a good reason for
it. The question that Cormnmissioner Rodstrom brought up about indigent care about
where the dollars flow from, you know, are dollars going to be flowing from the

district hospitals to the private secior? One of the biggest problems we have is
dumping up patients now by private hospitals now onio the district. And if & private
center is opened on the west side, are we going to experience more of that type of

dumping, where they going to be selecting their patients rather than everyone who
comes through the door.

And if they treat everyone who comes through the door are they going to be
expecting compensation even though it's not necessarily available from the county,
is another question, and finally if we are going to choose a fourth center, why
shouid this one hospital have the Opportunity to do it? There's many hospitals who
may want to do it, and maybe we should open that process and let everyone
compete for it. Can you explain your position?

THE CHAIR: Excuse me, Ms. Mathers, you nesd to tell us who you are and who you
represent for the record.

MS. MATHER: I'm Charlotte Mather, and I'm the Marketing Public Relations, Government
Relations Director for the Westside Regional Medical Center. | may not be able 1o
answer all the questions becauss I'm still new. | will answer the best | can, and

- whatever | can't answer right now, Il get you the information. '

The process for applying to be a trauma center is open to all hospitals and we
chose to apply just as Coral Springs Medical Center, and | belisve Memorial West
did. So all the hospitals did have the option to apply to be a center. So pesople did

have the option 1o apply and thres chose to do that. So that would be the answer
to that.

COMMISSIONER GRABER: So there are fhree applications right now?
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MS. MATHER: There are three applications, correct, .The question of dumping of
patients, | don't know the answer to that It's not my understanding that we dump
patients. From what I've leamed thus far, we actually do quite a bit of indigent care,
and the exact number | cannot give you at this time, but | know it's in the millions
of dollars, and that we provide a.lof of indigent care. | do also know by law that
patients are not allowed to dump patients that come to the emergency room. You
take the patient and you treat them and you treat them properly. -

If we are 3 trauma center, if we would be selected, again, that's undecided at this
time because again we're one of three applicants. It could be any hospital that
would get this application. We have to be viewed on our merits. If we have g
frauma patient that's brought to us, we will treat that patient,

And the idea of having a trauma center out west is that we cut down on the
transport time, better opportunity for the patient to get to a center quicker and get
the treatment they need quicker. And we don't look at whether the patient, when
the trauma transport brings it there, we dor't say paying, not paying. We take the
person as a human being and we treat them. And | invite any of you to come see

our ER. It's beautiful. We have a fabulous staff there. They're right on top of it.
Does that answer all your guestions?

COMMISSIONER GRABER: It doss. Madam Chair, | also sup

port allowing the process
to go forward.

THE CHAIR: Thank you. Next is Commissioner Eggellstion, followad by Commissioner
Rodstrom.

COMMISSIONER EGGELLETION: Well, I think with Commissioner Lieberman's motion,
it will make my question moot. So Fll just not even question,

THE CHAIR: Thank you, it's Commisisio\@srmRodstrom. Cqmmi;sio‘nerr Rodstrom?
COMMISSIONER RODSTROM: Well, | can see where this is headed, but | will just ask
that as this process go forward that we keep a watchful eye on it, for two reasons.
I think the indigent care issue to me is a significant issue. The other issue is that
JAB/LR/JH/PL
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these trauma centers currently’dﬁly opsrate at about 80 percent capacity, and it's
like a — ~ .

Rl

THE CHAIR: Thank God.

COMMISSIONER RODSTROM: Well, thank God, but it's like a certificate of need. That's
the reason we go through that process now because we have too many hospital
beds in this county. Ard | wouldn't want to see the opening of this fourth trauma
center, if it does come to pass, have 3 negative impact on the existing hospital
districts and tax supported hospitals that there are now. So | think we really have
to keep a watchful eye going forward that this doesn't do more harm. Even though

we intended it to do good. It doesn't harm the existing trauma centers that are up
in operation.

I think that Commissioner Graber, you know, maybe you're on the right track.

Maybe they have to categorize these things differently if there is a fourth one at
different levels to provide different levels of service, So maybe the severest, the
most critically injured will go to maybe one preferred location where they will have
the attendant care that they can receive. And there will be different levels. Maybe
that's the way you get there. But to me it dossn't sound like from a cost perspective

that this is an efficient way to do business, because you're going to have too much
capacity.

THE CHAIR: Thank you. Commissioner Scott.

COMMISSIONER SCOTT: | just wanted before we vote to clear a possible conflict. My
law firm tells me that they represent — '

THE CHAIR: He has a possible conflict.
COMMISSIONER SCOTT: A conﬂict,r so | want o abstain from voting on this matter.

THE CHAIR: Okay. Thank you. Okay.r
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And finally, my comments would'ge, first of all, | don't see that this is our ﬁght. l
don't know why this is the County Commission's fight..

Secondly, | spoke to Mr. Dion — well, | sent a memo to him yesterday and then
spoke with him this morning. To be perfectly honest, the information placed on our
Agenda for us to maks a decision of this magnitude is wosfully inadequate, in my

opinion, if | am to make something that has a direct impact on someone's life
literally. It was not very adequats,

The other thing | heard things today, you know, why if there's three and we don't

need anymore, than why are they all in the sast when all of us live in the west. The
other thing is if they call it —

No, ng, no. If they call it Urgent Care and you need 14 minutes, well, maybe I'd
take 14 minutes for me, but God forbid it was a littie one or somebody | loved, 14
minutes would seem like a lifetime. And | know that many emergency room

specialists have talked to us about the first four minutes in children's lives. So
thaf's a concern to me.

Anyway, I'm not sure | agree with Commissioner Lisberman's mation because I'm
not sure why this is a battle of the County Commission, and if there are political

consequences at a state level, we'll fight your battie there, because | can't imagine
as a representative of West Broward —

- COMMISSIONER GUNZBURGER: That's what were motion is —

THE CHAIR: No, that's what I'm saying. | was saying — they're saying political
consequences. [ can'timagine why as a resident of West Broward that we wouldn't
want to give anyone their shot. | mean, if's in our best interest. And | also wonder
if some of the standards like 1200 patients and all that, | wonder if those standards
are based on cash as opposéd to medical care. ~

So' rather than belabor the point, | complétely agree with all the pfevious speékers.

So the motion is on the floor, The motion is to move the agenda, which means we
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are taking no action on this itern. It's been moved by Commissioner Lieberman,
seconded by Commissioner Gunzburger.

All these in favor, please signify by saying aye.
All those opposed same sign.
Show that the County Commission did not take action on the item.

VOTE PASSES .UNANIMOUSLY WITH COMMISSIONER SCOTT ABSTAINING.
AGENDA ITEM 53
THE CHAIR: Okay. The next itam - and we thank you all for coming.
The next‘ item on our agenda is ltem Number 53.
COMMISSIONER LIEBERMAN: Yes,
THE CHAIR: Commissioner Lieberman.

COMMISSIONER LIEBERMAN: Yeah, | want to move 53, but with a clarification. | sent

this over to Broward Days, and apparently this contract is not the same as the one

from last year, because it says that on this contract, remember the legisiators’ in
our circle, and the legisiators —

THE CHAIR: Excuse me, ladies and gens 'al men, we thank you, but would you pleass exit
as quietly as possible. Thank you. :

COMMISSIONER LIEBERMAN: Okay In order to be in that mner—cxrcle our donation is
to-be 10,000. So we just’ need to strike that reference because it wasn't in the
original contract. We are the sponaor of the leglslanve delegatlon luncheon as well
as the private reception for sponsors and steering commities members, but we are
not part of the inner-circle which requires 2 $10,000 donation becauss we're makxng
4500. So thh that correction | wnll .move the agreement
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Jeb Bush * . . - John 0. Agwumobi, M.D,, MB.A.
Govemor . Acting Secretary
©.» January 15, 2002
'CERTIFIED MALL | | o
George. Dariz; Director

* Broward County Trauma Agsncy -
5307 Sotithwest 317 Avenue
Fort Lauderdale, FL 33312 -

Re: Final Agency Action Notice dated November 5, 2001

Dear Mr. Danz:

_ Be advised that this correspondence is the official withdrawal by the Department of

.Heslth.of its amendment of the Broward County Trauma Agency (BCTA) plan. More

“specifically, the Department withdraws its lettsr of September 28" 2001 to the BCTA.
Likewise, the Department withdraws its Notice of final agency action of November 57,

5004. It has been determined that the Department lacked the authority to unilaterally

‘amend the BCTA plan after it had been approved by the Department on July 117, 2001,

~his withdrawal of the letiers of September o8t and November 57, 2001 is final agency
action for purposes’; of § 120.569, Fla. Statl. (2001); and, if the BCTA belisves its
substantial intsrests have been determined by this action, it has twenty-one (21) days
from the date of your recsipt of this lstter to petition for an administraiive hearing, by
sending it to the Agency Clerk at 40572 Bald Cypress Way, Bin £A02, Tallahasses, FL
ctition within 271 days shall constituie & waiver of BCTA'S

32306-1703. Falluretofileap
.tight to a hearing on this agency action. Should the BCTA choose to waive ifs right to

this procseding, the withdrawal of the amendment of the BCTA plan shall become a
~ final order appealable within 30 days 2s provided In § 120.68, Fla. Stat. (2001).

Sincerely,

/ﬂz‘/c% gz«'ﬁ%’?’b

ﬁjoiawson, Diractor
Division af Emergency Medical Services

; and Community Health Resources

WWl:ma

-
ces

Bureau of Emergency Medical oS e
§ EXHIBIT ]

cc:  Charles Ber}nent, Bursau Chisf,
William W. Large, General Counsel, Department of Health

Janine B. Myrick, Esquire, Attomey for the Division

1
1

‘ 4052 Bald Cypress Way « Tallabassee, FL 37395-1701

000036
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" Page 2 -
Final Agency Action Notice -
January 15, 2002

Thaodore Henderson, Esguire, Agency Clerk, Department of Health
Tamara Scrudders, Esquire, Attorngy for Broward County Trauma Agancy
Gzorge N, Meros, Esquire, Attomey for North Broward Hospital District

1
i
!

Michael ey, Esquire, Attorney for North Broward Hospital District

f Witliam R. Scherer, Esquire, Attomey for North Broward Hospital District

j Wendy A. Delvecchio, Attorney for North Broward Hospital District

! Gary Barber, Esquire, General Counsel, South Broward Hospital District

i Stephen A. Eceniz, Esquire; Attomey for Westside Regional Medical Center
i Thomas W. Konrad, Esquire, Attorney for Westside Regional Medical Center
; ‘ . Barbara Auger, Esguire, Attomey for Wastside Regional Medical Center

;

|
s‘
i
3
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STATE OF FLORIDA
DEPARTMENT OF HEALTH
; . NEGEDWE
COLUMBIA HOSPITAL CORPORATION OF ]
SOUTH BROWARD, d/b/a FER 2 € 2002
WESTSIDE REGIONAL MEDICAL CENTER, u

b B ol s R s ok iR

e bR widosi

PR

By

Petitioner,

ik

L

vs. Case No.:

'DEPARTMENT OF HEALTH,

Respondent.

/

= ~ NOTICE

TO: Sharyn L. Smith, Director/Chief Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway

i Tallahassee, Florida 32395-3060

Please be advised that the Department of Health has received
a request for an administrative hearing from the above-designated
Petitioner. The Department requests the Division of Administrative
Hearings (DOAH) to assign this matter to an Administrative Law
Judge to conduct a fact-finding hearing pursuant to Sec.
120.57(1), Florida Statutes, and to submit a Recommended Order to
this Agency. Two copies of papers and/or pleadings heretofore
filed in this cause are attached to this Notice.

APPEARANCES

i
4

FOR AGENCY FOR PARTY}REQUESTING HEARING

William W. Large, General Counsel Stephen 2. Ecenia, Esquire

i Department of Health Harold F. X. Purnell, Esquire
g Office of the General Counsel Rutledge, Ecenia, Purnell &

4 4052 Bald Cypress, BIN A02 _ Hoffman, P.A. .

. Tallahassee, FL 32399-1703 Post Office Box’551

Tallahassee, FL 32302-0551

and

Barbara Auger, Esquire

A The Auguer Law Firm

TS Post Office Box 471
0001335 Tallahassee, FL 32302

4
i
4
)




STATE OF FLORIDA
DEPARTMENT OF HEALTH

 COLUMBIA HOSPITAL CORPORATION OF
SOUTH BROWARD, d/b/a
WESTSIDE REGIONAL MEDICAIL CENTER,

G o Bl RN R A L

- Petitioner, | o ron AD

i IN@TR

j vs. o o , - Case No.: HEARWGS %TIVE
% . DEPARTMENT OF HEAﬁTH(

; Respondent. i

3 /

NOTICE

TO: Sharyn L. Smith, Director/Chief Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florlda 32399- 3060

Please be advised that the Department of Health has received
a request for an administrative hearing from the above-designatéd
Petitioner. The Department requests the Division of Administrative
Hearings (DO2H) to assign this matter to an Administrative Law
Judge to conduct a fact-finding hearing pursuant to Sec.
; 120.57(1), Florida Statutes, and to submit a Recommended Order to
‘ this Agency. Two copies of papers and/or pleadings héretofore
filed in this cause are attached to this Notice.

' APPEARANCES

FOR AGENCY _ : FQR PARTY REQUESTING HEARING

William W. Lafge, General Counsel Stephen A. Ecenia, Esquire

Department of Health Harold F. X. Purnell, Esquire
Office of the General Counsel Rutledge, Ecenia, Purnell &
4052 Bald Cypress, BIN A02 Hoffman, P.A.

Tallahassee, FL, 32399-1703 Post Office Box 551
: Tallahassee, FL 32302—0551

'ana

Barbara Auger, Esquire
The Auguer Law Firm
Post Office Box 471
Tallahassee, FL 32302

3 | 000040
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RUTLEDGE, BCENIA, PURNELL & Hormman

PROFESSIONAL ASSOCIATION R R
ATTORNEYS AND COUNSELORS AT LAW ns . " e LA
. U& 'l 'y ~
8 o Ak
=CEN) ~ 1 10: Lo
STEPHEN A ECENiA POST OFFICE BOX 551, 52302-0551 Jlyis, .., R-DAVDPRESSOTT
KENNETH A. HOFFMAN 215 SOUTH MONROE STREET, SUITE 420 4 gf“f/ﬁj j oy FHAROLD F.X. PURNELL
THOMAS W. KONRAD TALLAHASSEE, FLORIDA 32301-1841 HE IR AIARSHAE. RULE
MIGHAEL G. MAIDA AL flf‘S’G@HY RRUTLEDGE
MARTIN P, McCDONNELL . .
J. STEPHEN MENTON TELEPHO'SE (850) 681-6788 GOVERNMENTAL CONSULTANTS
TELECOPIER (850) 681-6515 MARGARET A, MENDUN
’ ‘ M."LANE STEPHENS
- ' February 20, 2002
R. S. Power, Esquire -
Ry N
Agency Clerk T
Department of Health Bomm -
BIN A02 : - B .
4052 Bald Cypress Way e O
Tallahassee, FL 32399-1703 hoes
Dear Mr. Powers: -

Re: Columbia Hosnital Comoration of South Broward. d/b/a Westside
Regional Medical Center v, State of Florida, Department of Health

Dear Mr. Power:

Our firm is counsel for Columbia Hospital Corporation of South Broward d/b/a Westside
‘Regional Medical Center ("Westside"). OnF ebruary 4, 2002, Westside filed a petition for forma]
administrative proceedings with the State of Florida, Department of Health, (2 date stamped copy
of the petition is attached bereto) Section 120.569 (2), Florida Statutes, requires an agency to grant
or deny a request for an administrative hearing within 15 days of receipt. Accordingly, on F ebruary
19, 2002, the 15 day after receipt of Westside’s petition, the Department of Health notified
Westside and the Division of Administrative Hearings that it was granting Westside’s request for
hearing. On F ebruary 20, 2002, undersiensd counsel received the Department of Health’s Notice
requesting that an administrative law judge be assigned to conduct a fact finding hearing pursuant
to Sec. 120.57 ( 1), Florida Statutes, and to submit a Recommended Order to the Department of
Health (a copy of the Notice is also attached hereto with our firm’s date stamp affixed).

Through a conversation with W; illiam Large, General Counse] for the Department of Health,
the undersigned learned that sometime after fransmitting the Notice to the Division of Administrative
Hearings, and service of the Notice on counsel for Westside, the Department requested withdrawa]
of the Notice from the Division of Administrative Hearings. Section 120.569 (2) further provides:

000041
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iRUTLEDGE, EoeNta, PURNELL & Horrmaw

R. S. Power, Esquire

February 20, 2002
Page 2

On the request of any agency, the division shall assign an
administrative law judge with due regard to the expertise required for
the particular matter. The referring agency shall take no further
action with Tespect to a proceeding under 120.57 (1), except as aparty
hitigant, as long as the division has jurisdiction over the
under s. 120.57 (1). (Also see Nicolitz vs. Board of Opticianry, 609

50.2d 92, 94 (Fla. 1% DCA 1992) '

Thank you for your prompt attention to this matter,

~Sincerely,

ce: William Large, Esquire
Sharyn L. Smith, Director/Chicf Judge DOAH
Faxed w/o Attachments (February 20, 2002)
Hand Delivered w/ Attachments (F ebruary 21, 2002)
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FLORIDA DEPARTMENT OF

~ Jeb Bush
Governor

John O. Agwunobi, M.D., M.B.A.
A Secretary

February 21, 2002

Akt o s

VIA FACSIMILE (850) 681-6515

Steven A Ecenia
RUTLEDGE ECENIA PURNELL
‘ & HOFFMAN, P.A.
215 South Monroe Street, Suite 420
Tallahassee, Florida 32301

it Bk ool e kil i ot B o L

Dear Mr. Eceniza:

o IS 53 W, GG

I am in receipt of a carbon copy of your letter to my agency clerk, R. S. Power. Please be
advised that Westside's Petition for Formal Administrative Hearing was inadvertently sent to the
‘Division of Administration Hearing (DOAH) yesterday. In sum, the petition was not sent to
DOAH with the authority of the Department. As such, the petition will not be resent to DOAH
until my agency clerk has an opportunity to rule on all pending motions.

As you will further recall, just prior to yesterday's hearing, | indicated to you that the Petition had
not been date-stamped in by DOAH. As an officer of the Court, | need to make you aware that
after reviewing the documents sent to DOAH, it appears that DOAH date-stamped the petition
as follows: "02 FEB 20 PM 2:13 DIVISION OF ADMINISTRATIVE HEARINGS" In addition, it
appears as if someone at DOAH crossed out the date stamp and used a subsequent stamp to
indicate the following: "NOT FOR ADMINISTRATIVE HEARINGS." (See attached). Please be
advised that these facts do not change the Department's position that the Petition for Formal
Administrative Hearing was inadvertently sent to DOAH and that DOAH does not have

jurisdiction over this proceeding.
As you are aware, F.S. 120.569(2)(za) provides'in part:

On the request of any agency, the division shall assign an administrative law
judge [(ALJ)] with due regard to the expertise required for the particular matter.
The referring agency shall take no further action with respectto a proceeding
under s. 120.57(1), except as a party litigant, as long as the division has
jurisdiction over the proceeding under s. 120.57(1).

In sum, F.S. 120.569(2)(a) contemplates that an ALJ will be assigned prior to DOAH having
jurisdiction over a particular matter. In the instant case, an ALJ was NOT assigned; therefore
jurisdiction was not conferred upon DOAH. Florida Statutes 120.57(1)(a), in turn, provides in
part: “Except as provided in ss. 120.80 and 120.81, an administrative law judge assigned by the
division shall conduct all hearings under this subsection . . .. As with F.S. 120.589(2)(a), this
section also contemplates that an ALJ must be assigned prior to conferring jurisdiction upon

DOAH. '

i 4052 Bald Cypress Way ¢ Tallahassee, FL 32399-1701
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I look forward to seeing you at tomorrow’s depositions. Of course, should you have ény
questions or comments please do not hesitate to contact me.

With best regards, | remain

WWL:ma

. Attachment

e Sharyn L. Smith, Director/Chief Judge DOAH -

Barbara Auger, Esquire, Attorney for Westside Regional Medical Center
Michael E. Riley, Esquire, Attorney for North Broward Hospital District
R. S. Power, Agency Clerk
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

COLUMBIA HOSPITAL CORPORATION OF
SOUTH BROWARD, d/b/a
WESTSIDE REGIONAL MEDICAIL CENTER,

- Petitlioner,

vS. o : ) - Case No.:

DEPARTMENT OF HEAZLTH,

Respondent.

/

NOTICE

TO: Sharyn L. Smith, Director/Chief Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florlda 32399- 3060

Please be advised that the Department of Health has received
a request for an administrative hearing from the above-designated
Petitioner. The Department requests the Division of Administrative

Hearings (DOAH) to assign this matter to an Administrative Law

Judge to conduct a fact-finding hearing pursuant to Sec.
120.57(1), Florida Statutes, and to submit a Recommended Order to
this Agency. Two copies of papers and/or pleadings héretofore
filed in this cause are attached to this Notice.

APPEARANCES
FOR AGENCY § . FOR PARTY REQUESTING HEARING
William W. Lafge, General Counsel Stephen A. Eéeﬁia;vEsquire
Department of Health Harold F. X. Purnell, Esquire
Office of the General Counsel Rutledge, Ecenla, Purnell &
4052 Bald Cypress, BIN A02 Hoffman, P.A. ‘

Tallahassee, FL 32399-1703 Post Office Box 551
- .. Tallahassee, FL 32302-0551

and

Barbara Auger, Esquire
The Auguer Law Firm
Post Office Box 471
Tallahassee, FL 32302
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STATE OF FLORIDA | L
DEPARTMENT OF HEALTH éﬁ/ FEB 2 ¢
Ef'_
ﬁy
COLUMBIA HOSPITAL CORPORATION OF i
SOUTH BROWARD, d&/b/a &=
WESTSIDE REGIONAL MEDICAL CENTER, &
Petitioner, =
‘._(‘)_

vs. | . . : o A , Case No.:

=0 -

STATE OF FLORIDA,
DEPARTMENT OF HEALTH,

Respondent ..

MOTION TO DISMISS
PETITION FOR FORMAL ADMINISTRATIVE HEARTNG

The Department of Health, Bureau of Emergepcy Medical
Services, (“Department”), by and through its undersigned
attorney, pu£suant to Rule 28.106.204 (2), Florida
Administrative Code, hereb& files this' Motion To Dismiss
Columbia Hospital Corporation of South Broward, d/b/a Westside
Regional Medical Center (Westside's) bpetition for Formal
Administrative Hearing and as grounds therefore states:

1. Westside i1is a Hoséital in Broward Cqunty Florida.
Westside’s address is 8201 W. Broward Bouigya;d; Plantatipn,
Florida 33324. Westside‘is loéatéd in Trauma é;rQiée Lhrea (TSA’
18, which consists of Broward County. §§§:l§‘H595.462(3)(a)18

(2001) . See also Fla. Admin. Code R. 64E-2.022(3).

ju
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2. The Departmesnt is the state agency charged with the
primary fesponsibility for the planning and establishment df a
statewide inclusive trauma syétem. See § 395.40(3), Fla. Stat.
(2001) . See also Fla. Admin. Code R. 64E-2.001 er ‘seq. The
Department has. the authority_ to determine the location of
nineteen TShAs in the sfate.

3. The Broward County Tréuma Agency (BCTA) is the
Department approved agency established for the purpose of
administering an inclusive regional trauma system. See
§ 395.4001(1), Fla. Stét. (2001). See also Fla. Admin. Code
R. 645-2.021..

4, On May 2, 2001, The BCTA sent to the Department a BCTA

plan update. On May 24th, 2001, the Department sent a letter to

George Danz, Director of BCTA, stating, “We have concluded our
review for completeness of the Broward County Trauma Agency Plan
Update tﬁat was receivéd May 2, 2001. (Exhibit 1). The document
was foﬁnd-to.inélﬁde'a hajority éf fequiféd:eléﬁenté.V waevér,'

the Department asked the BCTA for clarification on the following

issues: (1) an objective for de&eloping an annual performanée
evaluation; (2) when the ijectives and ﬁaéké Would' be
- completed; (3) the identity of. fhe namés of the boardg of
directors and each member’s affiliation; (4) the 1location of

copies or descriptions of inter-hospital transfer agreements;

(5) whether the trauma transport protocols . . . were consistent

1O

000047



i o L

SRS

A .

b

ot s ki s b

R LB 1. s i A

R AR L

AR . R . . L MRt

with the most current =zule revisions for adult and pediatric
trauma triage criteria; and (6) a copy of any county ordinance
governing the transport of trauma patients within the defined
geographic area of the proposed trauma agency.

5. On July 11, 2001, The Department through its Bureau of
Emergency Services Bureau Chief, Charles Bement, sent a letter
ﬁo .the BCfA' stating, “ﬁei ha§é -coméléféa the ‘re§iew 'of -theb
Broward County Trauma Agency Plan» Update submitted to this
officeron May 2, 2001 with the changes and additions we had
requested in our letter to vyou May 24, éOOl. We are pleased to
inform you that your plan update is approved effective as of the
date of this letter.” (Exhibit 2).

6. On September 28%™, 2001 the Department sent a let£er to
the BCTA addressed to Mr. Danz asserting the following, “It has
recéntly,comé to my attention that the trauma services systems

plan approved by the Bureau for the Broward County Trauma Agency

‘conflicts with the provisions of Fla. Admin.. Code R. 64E-

2.022(3). The plan recommended three state approved trauma

centers or pediatric trauma referral centers for trauma service

area 18 while the Administrative Code Rule provides for four...

3

0]

he D

M

partment has allocated, by rule, four centers for vyour

w

1

o~

a

r

herefore, the trauma services systems plan for Broward

County Trauma Agency is amended in accordance 'ith the law to

provide for four centers.” (Exhibit 3).

w
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7. On November 5%, 2001, the Department sent a letter
signed by Art Clawson, Emergency Maedical Services Division
Director, to Tamara M. Scrudders, Esqguire asserting, “Mr.
Bement’s determination is ~final agency action Ior purposés of
§ 120.569, Fla. Stat. (2000); and if the BCTA believes its
substantial interests have been determined by this action, it
has twenty-one (21) days A:.Erom tﬁe date of }'mur.rec.eip;c of this
letter to petition for an administrative hearing.” (Exhibit 4).

8. On January 15%®, 2002, the Department sent a letter
signed by Art Clawson to the BCTA indicating the following, ™“Be

advised that this correspondence is the official withdrawal by

the Department of Health of -its amendment of the Broward County

Trauma Agency (BCTA) plan. More specifically, the Department
withdraws its letter of September 28 2001 to the BCTA:
Likewise, the Department Withdraws its Notice of final agency
action of November 5%, 2001. It has been determined that the
Department lackad the authority to unilaterally amend the BCTA
plan after it had been approved by the Department on Juiy 11,
2001 .7 (Exhibit 5)'.

S. On February 4%2 2002, Westside. filed a petition for
ormal Administrative Hearing (“Petitionr”')‘ Withrii:'he' Dépar’tment
alleging that the Department’s January 15, 2002 letter was a

sdefacto amendment to xrule 64E-2.022(3) to ‘provide need for 3

rather than 4 trauma centers.” See Petition, Paragraph 11.

000049
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10. Florida Statute Section 120.569(1), a provision of
Florida’s.Administrative Procedure Act, provides that a party
whose “substantial interests” are determined in an -agency
proceeding is entitled to have disputed issues of material fact
resolvéd in a formal evidentiary hearing.' To qualify as having
a substantial interest, one must show that he will suffer an

injury in fact which is of sufficient immediacy to entitle him

to a hearing and that this injury is of the type or nmature which

a section 120.569(1) hearing is designed to protect. Roval Palm

Sguare Ass'n v. Sevco Land Corp., 623 So. 2d 533 (Fla. 24 Dpca

1993); Agrico Chem. Co. v. Dep't of Envtl. Regulation, 406 So.
2d 478 (Fla. 2d DCa 1981).

11. Westside has not directed the Department to a case
that determines that the January lS”ﬁ 2002 letter implicates a

substantial interest in this context. Case law makes it clear

that a substantial interest is one based on a legal entitlement,

and not on a mere unilateral expectation. See Fertally wv.
Miami-Dade Cnty. Coll., 651 So. 24 1283 (Fla. 3d DCA 1995);

Metsch v. Univ. of Fla., 550 So 2d 1149 (Fla. 3d DCA 1989).
12. TWestside’s unilateral expectation of being designated

a trauma center is insufficient to create a substantial

interest. See Agrico Chem. Co. v. Dep’t of Env:l. Regulation,
406 So. 2d 478 (Fla. 2d DCA 19581). In sum, Westside cannot meet

either prong of the Agrico test. The import and effect of the

00005U s
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January 15, 2002 letter cannot be determined until an
application for a state approved trauma center is. actually
received. Florida Statute 395.4025(1) (c) provides:

In order -to be considered by the deparemene,
applications from those hospitals seeking selection as
state-approved trauma centers, including those current
verified trauma centers that seek to be state-approved
trauma centers, including those current verified
trauma centers that seek to be state-approved trauma
centers, must be received by the department no later
than the close of business on April 1. The department
shall conduct a provisional review of each application
for the purpose of determining that the hospital’s
application is complete and that the hospital has the
critical elements required for a state-approved trauma
center. This critical review will be based on trauma
center verification standards and shall include, but
not be limited to review of whether the hospital has:

1. Equipment and physical facilities necessary to
provide trauma services.
S 2. Personnel in sufficient numbers and with proper
gualifications to provide trauma services.
3. An effective quality assurance process.
4., Submitted written confirmation by the local or

regional trauma agency that the verification of the
hospital as a state-approved trauma center is
consistent with the plan of the local or regional
trauma agency, as approved by the department, if such
agency exists. This subparagraph applies to any
hospital that is not a ‘provisional or verified trauma
center on January 1, 1982.

13. In the instant case, WesL31de 1s‘assum1ng ehat the

import of the January 15, '20Q2 letter is to deny thEHl the

opportunity to be considered by the Department for a trauma

center. The January 15, 2002 letter does no such thing.

14. 1In reality, the effect of Westside’s application for a

trauma center cannot be determined until sometime after April 1,

000051 °©
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2002. Moreover, Florida Statutes 395.4025(2)(d)1 further
provides: “{T]he department may grant up to an additional 18
months to a hospital applicant that is unable to meet all
requirements as provided in [?lorida Statutes 395.4025 (2) (e)].”
Thus, the impact of the January 155h letter might not be known

until 18 months after April 1, 2002. See, e.g., Internationsal

Jai-Alai Playefs Ass’'n v. Florida Pari—Mutue1.Comm’n, 561 So. 24

1224, 1225-26 (Fla. 3d DCA 1990) (factor that change in playing
dates might affect labor dispute, . resulting in economic
detriment to players, was too remote to establish standing) ;

Florida Soc'y of Obhthalmology v. State Board of Optometry, 532

So. 2d 1279, 1285 (Fla. 1st DCA 1988) (some degree of loss due
to economic competition is not of sufficient “immediacy” to

establish standing); Village Park Mobile Home Ass’'n, Inc. v.

State Dep’'t- of Bus. Regulation, 506 So. 2d 426, 434 (Fla. 15° Dca
1887) (speculations on the possible occurrence of injurious
events are too remote to warrant.inclusion in the administrative

review process).

15. Thus, Westside has failed to meet the first prong of
the Agrico test. Simply put, at this point in time, Westside

cannot be

n

aid to have suffered an injury in fact.

WH ORE, based on thé; foregoing, the

11

Rﬁ
$all

o

Health, Buresau of Emergency Medical Services, moves the

Department of Health to enter an Order dismissing the Petition

=
7
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for Formal Administrative Hearing filed by Columbia Hospital
Corporation of South Broward, d/b/a Westside Regional WMadical

Center.

Respectfully submitted this q/Z, E%QTE

Department of Health

4052 Bald Cypress Way,

Bin A02

Tallahassee, FL 32399-1703
(850) 245-4005, SC 205-4005
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the Motion
to Dismiss Petition for Formal Administrative. Heari has been
furnished as indicated to the following, this Qﬁ/ day of
February 2002:

R. S§. Power, Esqguire . : Hand Delivery
Agency Clerk

‘Department of Health

2585 Merchant’s Row Blvd.
Tallahassee, FL 32399

Stephen A. Ecenia, Esquire ' U.S. Mail
Rutledge, Ecenia, Purnell & Hoffman, P.A. '
P. O. Box 551

Tallahassee, FL 32302-0551

Barbara Augser, Esquire U.8. Mail
The Auger Law Firm '

P. O. Box 471

Tallahassee, FL 32302

Michael E. Riley, Esquire

Gray, Harris & Robinson, P.A.
301 S. Bronough Street, Ste. 600
P, 0. Box 11189

Tallassee, FL 32302-3188%

. Williafm W. .

o)

- 000054
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Joe:vi;\_n::r Robert G, Brooks, M.D.
Sceretary

BUREAU OF EMERGENCY MEDICAL SERVICES

May 24, 2001 - .
Cortified Mail Number: £ 362 115 555
x o .
—fT - -
-
- M. George Damnz, Dirgetor : gz = \T)
Broward County Trauma Management Agensy >n. = m
5304 Southwest 315! Avenue Tl L, =
Fort Laudendals, Flonda 33312 == = =~
=z = 5
B= = ¥
e —

Dear M. Dant:

We have concluded our review fof completensss of the Broward County Trauma Agency Plan

Updsis that Was recaived May 2, 2001 The documsnt was found to ingluds 8 majority of

* requlred etements. Hawever, the following sly elements wars found 10 tbe missing of

incompleta:

4. Chapter 385.401 {1)(e) requirss the “irsuma agency conduct an annual performance
evaluation and submil the resulls to the depentment’. in our reviaw of the section of your
plen entitled Goals, Objsciives, and Implamentation Schedule as required by sactidn

" 54E-2.018(2)(e) FAL, &n phjective for devaloping an annual performance evalugtion with
= dale spedific for submission of the evaluation to the dgpartment could nof be identified. -
Becsuse this evalualion is required by law, and [s critically important 1o identify the
su=pass of yourtrauma system a3 well 25 the arees in nesd of improvement, an
objective to complete this svalustion should be included to help assure It gelivery lothis

officz.

2. Alsgin the same section of Gogls, Obja::!ivés and lmplemantaiion Scheduls, none of the
objectives and tasks had & specifio date for completion. Most were idsnilfied as

“Ongolng" of "As needed’, From our review and interpre i j :

§4E.2.018(2)(e), FAC 2l lsas! some of the objectives and task should have & date

certaln for their completion. Please review this section, and where feasible include dales

where tha time of completien Is known. : : -

in our review af the seziion enthied Agency Organizationgl Struciurs, wo could net

Identity the nemes of the board of directors and each mermber's affillation 28 required in

secilon B4E-2.018(2)(c)(2), FAC. Plpase provide this informaticn,

4. Saction 548-2.019(2)(h), FAC requires copies of descriptions of inter-hospital transfer

agreements. If such mgreemshls exist, please provide copiss or gescriptions.

Bursuant to 84E-2.018(2)(N(2). EAC the plan includes 2 oopy of your uniform Treuma

Transpen Protocols for your servics mrea. in oup review of the Trauma Transport

Protocols, we note that they are not eonsistent with the most current cule revisions for

agult and pediatric rauma trlage criteris included in 64E-2.017 and 84E-2.0175. Our A

records indicate hat your Trauma Transport Protecols ere due for renewal in July 2001, 7/ ¢ 7Y

It the revised uniform Trauma Transport Protocols ars avahable for Inclusion with your

plan ple&se provide them.

%)

(&%

©LUEAX (50) 4882512

Phone (8350) 2454440 e - . A
3053 Buld Cypress Way . Bit IR« Tallshassee. FL 32395-1738
,_,.www.dch.mazc.ﬂ.uslcms/
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Page Two
‘May 22, 2001

6. Section B4E-2.019(2)(i)(3) requires *a copy of any county ordinance governing the
{rensport of rauma patients within the defined geographic area of the proposed treuma
sgency” This information wae Aot ldenfified in the trauma plan. 1 such information exists,

please provide 2 copy with your plan. .
Your responge to the elements listed above must be submitted to fhis office within 30 days of
the recelpt of this nofice of omissions or incomplete information. At the-end of the thirty days, or

upon recejpt of your responss whichever comes firsl, we will review the g}gn to determine
compliance with Chapters 385 and 401, Florda Statute and Floida Administative Code -

R.84Z-2, .

Please cantact me al.(B50) 2454440, extension 2727 if you have eny questions.
S‘a'_n::ém!y, .

AN RYIA.

Fredrck A Williams
Program Administrator

000056
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BUREAU OF EMERGENCY MEDICAL SERVICES

July 11, 2001

Mr. George Dangz, Director

Broward County Trauma Management Agency
5301 Southwest 31st Avenue

Fort Lauderdale, Florida 33312

Dear Mr. Danz: "

We have completed the review of the Broward County Trauma Agency Plan Update submitted
to this office on May 2, 2001 with the changes and additions we had requested in our igtter {0
you May 24, 2001. We are pleased to inform you that your plan update is approved effective as
of the dats of this lstter. Attached is a copy of the approved plan excluding the attachments that
were providad with the plan. Should we have cause to discuss your plan in the futurs, the
attached approved plan is the docurnent that will be used.

Pleasa be advisad that pursuant to section 395.401 (1)(n) Florida Statutes, the trauma agency
will be required to submit an updated trauma agency plan five years from the date of this leiter.

You may however, experience substantial changes in your trauma systemn prior {6 the next
statutority required update. With substantial changes you may need fo revise vour pian and

I

resubmit it to this office for approval. We ook forward o working with you in th gevelopment of
0 245-4440,

your trauma system. Please feel free to contact Fred Wiliams in this office at {85
extension 2727 should you have guestions o assistance.

Sincerely,

RV

Charles Bement
Bureau Chief

000057

Phone (830) 245-4440

4052 Bald Cypress Wav ¢ Bin C18 » Tallahassee. FL 32399-1738
¥p 3
. ’ www.doh.state.fl.us/ems/
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Jeb Bush . : = = Jobn O. Agwunobi MDD, MBA
Governat - Aty Seactary

' Certifist Mail & Z 362 115 584
Return Recsipt Reguested
Septembsr 28, 2001

Gsorge Danz, Diractor

Broward County Trauma Agency
5309 Southwest 21% Avenus
Fort Laugerdale, FL 33312

Demar Mr. Danzl

(t has resently come to my sttention that the trauma egrvices systems plan spproved by
the Bureau for the Broward County Trauma Agency confilcts with the provisions of e Admin.
Code R 645-2.022(3). The plan recommends three state approved tauma centers or padiatric
treurna referral centars for treuma gervica area 18 while the Administrafve Code Rule provides
for four.

~ The legislaturs hes assigned responsibility for ‘dztermining the number of rauma
renters aliocated to each tauma ssrvice area to the Deparment of Heatth. Sez §.
d, by rube, four centers for your

305.402(3)(b), Fla. Stat. (2000). The Deparment has allocate
ares therefore, the trauma senvices systems pian for Browsrd County Trauma Agency is

amended In accordancs with the taw to provids for four coNtSrs.

Sincersly

=S
Charles Bement
Bursay Chief

- 4052 Bald Cypress Way, Bin C-18 = Tellzhessee, FL 323991732
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. John O. Agwunobi, M.D.,, MB.A.

Jeb Bush
7 Secretary

- of § 120.569, Fla. Stat. (2000); and, if the BCTA bel

Governor

November 5, 2001
VIA CERTIFIED MAIL
#7000 0600 0027 1553 7720

Tamara M. Scrudders, Esquire
Office of the County Attorney

Broward County
115 S.“Andrews Avenue, Suite 423

Fort Lauderdale, FL 33301

Dear Ms. Scrudders:

in response to the above-referenced correspondence from you on behalf of the Broward
County Trauma Agency (BCTA), this will confirm Mr. Charles Bement's September 28, 2001,
notice to you of the amendment of the BCTA plan as required by § 395.401(1)(c), Fla. Stat.
(2001). The amendment, as you know, provides for a minimum of four (4) trauma centers as
outlined in Fla. Admin. Code R. 64E-2.022(3), rather than three (3) as recommended in the

BCTA plan.

er is notice that Mr. Bement's determination is final agency action for purposes
ieves its substantial interests have been

s twenty-one (21) days from the date of your receipt of this letter
to petition for an administrative hearing by sending it'to the Agency Clerk at 4052 Bald Cypress
Way, BIN #A02, Tallahassee, FL 32389-1703. Failure to file a petition within 21 days shall '

constitute a wavier of BCTA's right to a hearing on this agency action. Should the BCT.
choase to waive its right to this proceeding, the amendment of the BCTA plan shall become a

final order appealable within 30 days as provided in § 120.68, Fla. Stat. (2001).

Further, this lett

determined by this action, it ha

- Your letter mentioned BCTA possibly petitioning for a variance or waiver of the rule atissue
42, Fla. Stat. (2001). Such petiticns are governed by Florida Administrative Code
Chapter 28-104. The Bureau of Emergency Medical Services staff will consider the petition and
written evidence and make a decision {0 grant or deny the petition and submit a final order to
the Secretary of the Department of Health for signature. As you know, the Department can
grant a variance or waiver of this rule only upon a showing that it violates principles of fairness
or creates a substantial hardship. Among the factors considered would be the application of

‘the rule to BCTA and how it differs from like situated entities.

under § 120.5

In the alternative, BCTA might explore the exception provision outiined in § 395. 401(1)(e), Fla.

Stat. (2001). That provision states, “The Department may grant an exception to a portion of the
rules adopted pursuant to this section or § 395.4015 if the local or regional trauma agency

proves that, as defined in the rules, compliance with that requirement would not be in the best
interest of the persons served within the affected local or regional trauma area.” This “best

interest” standard might be more appropriate to meet the needs of your client and the citizens

of Broward County as opposed to the standards established in §720.542, Fla. Stat. (2001). The
Department has not, in recent memory, conducted such a proceeding but has received ap

adopted the recommendations of the Generai Counsel's office for such & procesding.

4032 Pald Cvoress Way  Tallahassee, FL 32396-1701
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Tamara M. Scrudders, Esquire
Page Two
November 1, 2001

[f BCTA seeks the § 395.401(1)(e), Fla. Stat. (2007), exceplion to the minimum number of four
(4) trauma centers for trauma service area 18, the Department will conduct a non-adversarial
public hearing for receipt of evidence in Broward County. The presiding officer shall be a
Department employee, assisted by staff and counsel. Ideally, the hearing will draw participanis
from BCTA and other persons and entities. The Department would conduct this hearing as
soon 35 feasible to obtain maximumn participation. The Department is very interested in

" considering the input of medical experts and documentation of statistical analyses to make an.

informed and effective decision.

In-addition, the General Counsel's office has recommended the Bureau initizte rulemaking to

amend Fla. Admin. Code R. 64E-2.022, which appears appropriate to address issues indicated
from comprehensive input from interested groups throughout the state. | anticipate the Bureau
will pursue this recommendation sometime in the spring of 2002. '

If you wish to discuss these options in further detail, please contact the Bureau’s-attorney,
Janine B. Myrick. The BCTA and Bureau of Emergency Medical Services have long enjoyed a
collaborative and cooperative relationship. On behalf of the Department of Health, please be
assured that the Bureau remains committed to working in partnership with local communities to
deliver the highest quality emergency medical care to Florida’s citizens and visitors.

Sincerely,
Yoy g
it
]
“Art/Clawson

Division Director
Emergency Medical Services
and Community Health Resources

AC/mak

cc: Charles Bement, Bureau Chief, Bureau of Emergency Medical Services
Williari Large’: General Counsel, Department of Health
Janine B. Myrick, Esquire, Attorney for the Division
Theodore Henderson, Esquire, Agency Clerk

000060
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.* January 15, 2002
CERTIFIED MAIL R
. Georgs, Danz; Director, '
« ™ Broward County Trauma Agency ..
5301 Solithwest31F Avenue - i ‘ : : 4

Fort Laudardale, FL 33312

Re: Final Agency.Action Notice dated November 3, 2001

Dear. Mr, Danz:

Bs advised that ihis o,orrespond'ence is the official withdrawal by the Department of

" 'Health.of fts. amendment of the Broward County Trauma Agency (BCTA) plan. More
“specifically, the Department withdraws its letter of September 28" 2001 to'the BCTA.

Likewise, the Department withdraws #s Notice of final agancy-action of November 57,

»00%. It has bsen determined that the Deparmment lacked the authority to unilaterally

-amend the BCTA plan after it had been approvad by the Department on Juty 117, 20071

This withdrawal of the letiers of Septembsar 28% and Novamber 5% 2001 is final agency
action for purposes of § 120.589, Fla. Stat. (2001); and, if the BCTA belisves its ’
‘substantial interests have been determined by this action, it has twenty-one (21) days
frorn the date of your receipt of this lstter to petition for an administraiive hearing, by
sending It to the Agency Clerk at 4052 Bald Cypress Way, Bin £A02, Tallzhasses, FL
32200-1703. Failure to'file 2 petition within 21 days shall constituie 2 waiver of BCTA's
ihe BCTA chooss to walve its right 10

.right to 2 hearing on this agency action. Should
this procseding, the withdrawal of the amendment of the BCTA plan shalt become a

final order appzalable within 30 days zs providad in § 120.66, Ela. Stat, (2001).

1

g Sincerely,

' it/
: i 21
; ‘@C!awson, Dirsctor
Division of Emergency Madical Services

5 and Community Health Resources

WWL:ma

u Chisf, Bureau of Emergsncy Madical
el, Department of Health
y for the Division '

cc.  Charles Be%nent, Bure
William W. Large, General Couns
Janine B. Myrick, Esquire, Atiorne

. 000061
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Final Agency Action Notice -
Jarwary 15, 2002 '

Theodore Henderson, Esguire, Agenty Clerk, Department of Heallh
Tamara Scrudders, Esguire, Atomgy for Broward County Traumz Agancy
George K. Meros, Esquire, Attomney for North Broward Hosgital District
Michael Riley, Esquire, Attomey #or North Broward Hospiial District
Wiliiam R. Scherer, Esquire, Atloney for North BrowardHospital District
Wendy A Delvacchio, Atforney sor North Broward Hospital District
Bary Barber, Esquire, Genaral Counsel, South Broward Hospital Disirict
) . Stephen A. Ecenia, Esquire, Attorney for Westside Regional Medical Genier
_ * Thomas W. Konrad, Esquire, Attornsy for Westside Regional Medical Center

‘Barbara Auger, Esquire, Attomey for Westsids Regional Medical Center.
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STEPHEN A, ECENIA
KENNETH A. HOFFMAN
THOMAS W. KONRAD

MICHAEL G. MAIDA

RUTLEDGE, FKCENIA, PURNELL & HOFFMAN

PROFESSIONAL ASSOCIATION
ATTORNEYS AND COUNSELORS AT LAW

POST OFFICE BOX 551, 32302-0551
215 SOUTH MONROE STREET, SUITE 420
TALLAHASSEE, FLORIDA 32301-1841

R. DAVID PRESCOTT
HAROLD F. X. PURNELL
MARSHA E. RULE

GARY R. RUTLEDGE
MARTIN P. McDONNELL :
TELEPHONE (850) 681-6788 GOVERNMENTAL CONSULTANTS
J. STEPHEN MENTON TELECOPIER (850) 681-6515
MARGARET A. MENDUN!

M. LANE STEPHENS

February 25, 2002

By hand delivery

Sharyn L. Smith, Director/Chief Judge
Division of Administrative Hearings
The Desoto Buildiing

1230 Apalachee Parkway

Tallahassee, Florida 32399-3060

Re:  Columbia Hospital Corporation of South Broward, Petitioner vs. State of Florida, Department of
Health, Respondent - Petition for Formal Administrative Hearing

Dear Director Smith:

Our firm represents the Petitioner, Columbia Hospital Corporation of South Broward d/b/a
Westside Regional Medical Center, (“Westside™) in the above styled proceeding. Petitioner Westside
submitted its Petition for Formal Administrative Hearing to the Department of Health on February 4,
2002. The Department thereafter, on the 15% day after receipt of the Petition, referred the Petition to the
Division of Administrative Hearings, for the conduct of a formal fact finding hearing. The Division

received and dated stamped as filed on February 20, 2002, the Notice transmitting the Petition to the
Division.

Apparently after filing of the Notice with the Division, the Department changed its mind
concerning the transmittal of the notice and sought and obtained the return of the matter to the
Department. As acknowledged by the Department of Health’s General Counsel, William Large, the
petition was actually filed with DOAH and officially date stamped as follows “02 FEB 20 p.m. 2:13
Division of Administrative Hearings.” At some point in time thereafter such date stamp was crossed out
and a stamp was entered stating “Not for Administrative Hearings.” (A copy of Mr. Large’s
correspondence concerning this matter and the document reflecting the filing at DOAH is attached.)

000063
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RUTLEDGE, ECENIA, PURNELL & HOFFMAN

Sharyn L. Smith, Director/Chief Judge
Division of Administrative Hearings
February 25, 2002

Page 2

We are at a loss to perceive how the Division of Administrative Hearings could return such matter
to the Department at its unilateral request once the matter had been referred to and filed with DOAH.

It was noted in Nicholitz v. Board of Opticianry, 609 So.2d 92 (Fla. 1 DCA 1992):

“Once a referral to DOAH is made, however, ‘the referring agency shall take no action with
respect to the formal proceeding except as a party litigant.””

This finding was reiterated in the recent decision of Ryan v. Florida Department of Business and
Professional Regulation, 798 So.2d 36, 38 (Fla. 4" DCA 2001).

It is our belief that someone in the clerk’s office acted contrary to the requirements of law in
returning this matter to the Department of Health. We would appreciate your immediate review of this
matter and determination that DOAH continues to retain jurisdiction of matter, since no proper or
appropriate motion was filed by anyone acting in the capacity of a party litigant, seeking to return the
matter to the Department of Health. .

Thanking you for your immediate attention to this matter, I remain

Sincerely,

gphen A. Ecknia
Attachment

cc: Barbara Auger (by facsimile)
William Large (by facsimile)
Michael E. Riley and Chanta G. Combs (by facsimile)
William R. Scherer and Wendy A. Delvecchio (by facsimile)
Gary Barber (by facsimile)

000064
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February 21, 2002

VIA FACSIMILE (850) 681-8515

Steven A Ecenia

RUTLEDGE ECENIA PURNELL

& HOFFMAN, P.A.

215 South Monroe Street, Suite 420
Tallahassee, Florida 32301

Dear Mr. Ecenia:
| am in receipt of a carbon copy of your letter to my agency clerk, R. S. Power. Please be

advised that Westside's Petition for Formal Administrative Hearing was inadvertently sent to the
Division of Administration Hearing (DOAH) yesterday. In sum, the petition was not sent to

'DOAH with the authority of the Department. As such, the petition will not be resent to DOAH

until my agency clerk has an opportunity to rule on all pending motions.

As you will further recall, just prior to yesterday's hearing, | indicated to you that the Petition had
not been date-stamped in by DOAH. As an officer of the Court, | need to make you aware that
after reviewing the documents sent to DOAH, it appears that DOAH date-stamped the petition
as follows: "02 FEB 20 PM 2:13 DIVISION OF ADMINISTRATIVE HEARINGS" In addition, it
appears as if someone at DOAH crossed out the date stamp and used a subsequent stamp to
indicate the following: "NOT FOR ADMINISTRATIVE HEARINGS." (See attached). Please be
advised that these facts do not change the Department's position that the Petition for Formal
Administrative Hearing was inadvertently sent fo DOAH and that DOAH does not have

jurisdiction over this proceeding.
As you are aware, F.S. 120.559(2)(a) provides in part:

On the request of any agency, the division shall assign an administrative law
judge [(ALJ)] with due regard to the expertise required for the particular matter.
The referring agency shall take no further action with respect to a proceeding
under s. 120.57(1), except as a party litigant, as long as the division has
jurisdiction over the proceedxng under s. 120 97(1)

in sum, F.S. 120.569(2)(a) contnmplates that an ALJ will be assxgncd pnor to DOAH having
jurisdiction over a particular matter. In the instant case, an ALJ was NOT assigned; therefore
jurisdiction was not conferred upon DOAH, Florida Statutes 120.57(1)(a), in turn, provides in
part: “Except as provided in ss. 120.80 and 120.81, an adminisirative law judge assignsd by the
division shall conduct all hearings under this subsection . . .”. As with F.S. 120. 569(2)(a), this
section also contemplates that an ALJ must bs assxgncd prlor to conferring jurisdiction upon

DOAH.

4052 Bald Cypress Way « Tallahassee, FL 32396-1701

0000635



I look forward to sesing you at tomorrow's depositions. Of course, should you have any
guestions or comments please do not hasitate to contact me.

4

? With best regards, | remain

i

i

; WWL:ma :
i :

: Attachment

%j ce: Sharyn L. Smith, Director/Chief Judge DOAH - . '

! Barbara Auger, Esquire, Attorney for Westside Regional Medical Center

3 Michael E. Riley, Esquire, Atiorney for North Broward Hospital District

R. 8. Power, Agency Clerk

f 000066
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STATE OF FLORIDA
DEPARTMENT OF HEALTH

COLUMBIA HOSPITAL CORPORATION OF
SOUTH BROWARD, d/b/a
WESTSIDE REGIONAL MEDICAL CENTER,

- Petitioner,

VS._ : ) . . -

DEPARTMENT OF HERLTH,

Respondent.

/

NOTICE

Sharyn L. Smith, Director/Chief Judge
Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway

Tallahassee, plor:Lda 323%85- 3060

-
O

Please be advised that the Department of Health has received
a request for an administrative hearing from the above-designatéed
Petitioner. The Department requests the Division of Administrative

Hearings (DOAH) to assign this matter to an Administrative Law

Judge to conduct a fact-finding hearing pursuant to Sec.
120.57(1), Florida Statutes, and to submit a Recommended Order to
this Agency. Two copies of papers and/or pleadings héretofore
filed in this cause are attached to this Notice.

APPEARANCES
FOR AGENCY . . FOR PARTY REQUESTING HEARING
William W. Laﬁge, General Counsel Stephen A. Ecenia, Esquiie
Department of Health Harold F. X. Purnell, Esqguire
Office of the General Counsel vRutledge, Lcenla, Purnell &
4052 Bald Cypress, BIN A02 Ho:rman, P.A.
Tallahassee, FLL, 3228%5-1703 Post Office Box 551

Tallahassee, FL 32302-0551
‘and

Barbara Auger, Esquire

The Auguer Law Firm

Post Office Box 471
Tallahassee, FL 32302

no00e67
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State of Florida
Division of Administrative Hearings

Sharyn L. Smith The DeSoto Building
Director and Chief Judge 1230 Aplalachee P arkway
Ann Cole Tallahassee, Florida
Clerk of the Division 32399-3060
NECEITE]
February 27, 2002 ijﬂ FER 2 & 2002 E_ijsz
!

tephen A. Ecenia, Esguire
Rutledge, Ecenia, Purnell & Hoffman, P.A.
Post Office Box 551
Tallahassee, Florida 32302-0551.

Re: Columbia Hospital Corporation of South Broward, d/b/a
Westside Regional Medical Center vs. Department
of Health

Dear Mr. Ecenila:

This letter is intended to follow up on our telephone
conference of February 26, 2002.

‘ At this juncture, since the Division of Administrative
Hearings clerk's office has apparently returned the referral
in question to the Department of Health, the Division of
Administrative Hearings is not prepared to take any further
action in this matter at this time.

Sincerely,

/mgsv/w. YORK

eﬁhty Chief Judge
JWY/cdl

cc: William W. Large, General Counsel

(850) 488-9675 + SUNCOM 278-9675 + Fax Filing (850) 921-6847 + Fax SUNCOM 291-6847
www.doah.state.flus « E-mail Ann_Cole@doah.state.fl.us
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