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STATE OF FLORIDA -
DIVISION OF ADMINISTRATIVE HEARINGS |-/ /1)
Case No. 04-0403PL i
EPC Case # 03-3016-RT
PPS Case # 012-2333-8
Jim Horme, as Commissioner
of Education,
Petitioner,

vs.
Ivan G. Wansley,
Respondent.
!

PETITIONER'S RESPONSE TO RESPONDEN TS MOTION FOR COSTS and
ATTORNEY'S FEES AND OBJECTION TO VOLUNTARY DISMISSAL

Petitioner, Jim Home, as Commissioner of Education, hereby responds to
Respondent's Motions for Costs and Attorney's fees, and Objection to Voluntary
Dismissal as follows:

1. Petitioner having voluntarily dismissed the administrative complaint without
prejudice, there is no jurisdiction in the Division of Administrative Hearings to enter any
order other than a closing of the file, cf. Randle-Fastern Ambulance Service, Inc. v.
Vasta, 360 So. 2nd 68 (Fla. 1978). Without waiving said argument, Petitioner also
responds as follows:

2. Although in some cases, following a voluntary dismissal, the court retains jurisdiction
to award attorney’s fees and costs, where appropriate, Froman v, Kirland, 746 So_ 2nd
1120 (Fla. 4th DCA 1999), that is not the case in an administrative proceeding where
there was no motion for attomey's fees or costs pending before the end of the case,
Sellers v, Broward County School Board, DOAH Case # 97-3540F, 20 FALR 613 (1998).

3. Furthermore, any award of attorney's fees and costs must be based on a factual
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determinetion that the cause was initiated or maintained for an improper purpose, H.R.S.
v.8.G., 613 So. 2nd 1380 (Fla. 1st DCA 1993). That determination must be supported by
evidence in the record, Dalia v. Duda, 576 So. 2nd 368 (Fla. 3rd DCA 1991). There is no
evidence in the record to suppott such a determination. Respondent’s motion is
conclusory and unsworn, and is not evidence. A voluntary dismissal by itself isnot a
sufficient basis to conclude the action was initiated for an improper purpose, Executive
Centers of America v. Durability Seating and Interiors, 402 So. 2nd 24 (Fla. 3rd DCA
1981). In fact, there was evidence to support the filing of the administrative complaint

filed in this cause, as shown by the written statement of J.J. attached hereto.

4. Finally, as to the request for costs and attorney's fees, it bas been held that a
governmental agency can not be considered a non-prevailing adverse party, Sellers,
supra. and Crist v, Pringle, DOAH Case # 02-4430.

5. As to Respondent's objection to the volurtary dismissal, and request for an order
directing Petitioner to immediately issue a permanent certificate, without waiving the
point that the Division of Administrative hearings lacks jurisdiction to enter such an
order at this tirﬁe, Petitioner would point out he has the right to refile the administrative
complaint, Crist v. McMullen, DOAH case # 03-1122PL, at which time the issues
originally alleged in the administrative complaint, as well as those Petitioner previously
sought to amend the complaint to include can be litigated. Those issues include but are
not limited to allegations set forth in the written statements of Milla Voellinger, Brandi
Packard, and David and Jodi West, attached hereto.

6. furthermore, as with the request for costs and attorney's fees, there is no evidence on
the record to show Respondent is entitled to a certificate. As with the motion for costs
and fees, his objection and request is conclusory and unsworn. If in fact he believes the
Department of Education has no discretion but to award him a certificate at this time, his
proper 1emedy is to file a petition for writ of mandamus in the appropriate circuit court
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under Art V. Sec. 5 of the Constitution of the State of Florida.

1 hereby certify that a copy of the foregoing was served on Robert Coleman, Esq.,
Counsel for Respondent, at 2300 McGregor Bivd., Ft. Myers, FL 33901 on this the 14th

Day of April, 2004 by telefax. E

5
e

P. Taylor

Attorney for Petitioner

P.O. Box 131

St. Petersburg, F. 337310131
(850)878-5212

Fla. Bar # 224936

{Counsel for Petitioner apologizes for not attaching copies of cited authorities, but as he
was concluding his research for this pleading in the Law Library of the Judicial Building
in St. Petersburg, the fire alarm sounded, and he was required to cvacuate the building)
CC: Ron Stowers, Esqg.
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