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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS
DEPARTMENT OF HEALTH,
Petitioner, | SHIL
V. DOAH CASE NO. 04-1087PL

DOH CASE NO. 2001-12558

B. KERRY BROWN, L.C.5.W.,

Respondent.
J

PETITIONER’S MOTION
FOR OFFI

COMES NOW the Department of Health and, pursuant to Sections 50.201(1),
90.203, and 120.569(2)(i}, Horida Statutes, respectfully request this Administrative Law
Judge (ALJ) to take judicial notice of Sections 491.009(2)(s), Florida Statutes (2000). As
good cause for granting this Motion, Petitioner states:

1. Respondent is the subject of an Administrative Complaint filed by the Department.
A Formal hearing is scheduled for June 21, 2004 via teleconference in Tampa and
Taliahassee, Florida.

2. Section 90.201(1), Florida Statutes, states that a court may take judicial notice of
public statutory law and resolutions of the Florida Legislature.

3. Section 90.202(9), Florida Statutes, states that & court may take judictal notice of
rules promulgated by governmental agencies of this state that are published in

the Flotida Administrative Code or in bound written copies.
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4, Section 90,203, Florida Statutes, provides that a court shall take judicial notice of
any matter in Section 90.202, when a party requests it and provides that adverse
party with written notice of the request, and furnishes the court with sufficient
information to enable it to take judicial notice of the matter.

5. Section 120.569(2)(i), Florida Statutes, states that when judicial notice is
requested, the parties shall be notified and given an opportunity to examine and
contest the material.

6. Petitioner requests this AL) take judicial notice of Section 491.009(2)(s), Florida
Statutes {2000), a copy of which is attached hereto as Exhibit “A” and
incorporated herein by reference.

7. Petitioner maintains that Exhibit "A" furnishes sufficient information to enable this
ALJ to take judicial notice of these matters.

8. Petitioner contacted Respondent concerning this Motion on May 20, 2004, and as
of this date, has not been advised of Respondent’s position.

WHEREFORE, Petitioner requests the Administrative Law Judge take judicial notice

of Section 491.009(2)(s), Florida Statutes (2000).

Respegtfully submitted,

Irving Leving] ¢

Assistant Gerieral Counsel
DOH-Prosecution Services Unit
4052 Bald Cypress Way-Bin C-65
Tallahassee, Florida 32399-3265
Florida Bar # (0822957

(850) 414-8126

(850) 414-1989 fax
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Ch. 491

CLINICAL, COUNSELING, AND PSYCHOTHERAPY SERVICES

{3) Proof of completion of the reguired number of
hours of continuing sducation and compietion of the
laws and rules course shall be submitted to the depart-
meént or the boad in the manner and time specified by
tr)ulca rgnd on forms provided by the department or the
can,

(4) The department or the board shall adopt rukes
and guldelines to adminiater and enforce the provisions
of this section.

Mistory.—ss, (4518, ch, B7-250; 3. 14, 20, on. BO-263; 3, 4, ch, $1-420: 8. 14,
ch. 98-278; 8. 17, ch, B6-387,

491,009 Disclpline.—

(1) When the departrment or the board finds that an
applicart, licenses, provisional licenses, rogistered
intem, or cerificateholder whom it reguiates under this
chapter has committed ary of the acts set forth in sub-
section (2), it may issue an order imposing one or more
of the foliowng penalties:

(&) Denial of an application for licensure, rogistra-
tion, or certification, either temporarily or permanently,
, (b)) Revocation of an application ror licensure, reg-
lsirshtion. or gertification, aither ternporarily or perma-
nently.

(€} Suspensionfora period of up to 5 years or revo-
cation of a ficense, registration, or certificate, after
hearing.

{d) Immediate suspension of a license, registration,
or cartificate pursuant to =. 120.60(6).

{e) Imposition of an administrative fine not to
exceed $1,000 for each count or separate offense.

() Issuance of a public raprimand.

. (9) Placement of an applicant, licensea, registarad
intem, or certificateholder on probation for a period of
time and subject 1o such conditions as the board ma
specify, including, but not limited to, raquiring the appli-
cant, licenses, registered intern, or certificatsholder to
submit to treatment, to attend continuing education
coursas, to submit to reaxamination, or to work under
the supervision of a designated licensee or cenificato-
holder.

{h) Restriction of praclice.

_{2) The following acts of a licensee, provisional
licansee, registered intern, centificateholder, or appli-
cant are grounds for which the disciplinary actions
listad In subsection (1} may be taken;

(a) Attempting to obtain, obtaining, or renawing a
licensa, registration, or cerificate under this chapter by
bribery or fraudutent misrepresantation or through an
eror of tha board or the department,

(b) Having a licenss, registration, or certificate to
practice a comparable profession revoked, suspanded,
or otherwise acted against, including the denial of certi-

 fication or lieansure By another state, territory, or coun-

try.

{c) Being convicted or found guilty of, regardiess of
adjudication, or having entered a plea of nolo
contendere to, & critme in any jurisdiction which diracily
relates 1o the practice of his or har profession or the
ability to practice his or her profession. Howaver, in the
case of a plea of nolo contendere, the board shall allow
the person who Ig the subject of the disciplinary pro-
ceeding (o present avidence in mitigation relovant to
:ir?le unl'xdeﬂying charges and circumstances surrounding

e plea,

264

: F.5.2000

(d} False, deceptive, or misleading advertis
obtaining a fee or other thing of value on the rep
tation that beneficial results from any treatment w
guarantead. 3

(e} Advertising, practicing, or attermpling to p o
under a pama other than one's own. A

{H Maintaining a professional association withy
person who the applicant, licensae, registerad inj
or cantificateholder knows, or has reason to belio
in vialation of this chapter or of a rule of the depart
or the board. i

(@) Knowingly aiding, assisting, procuring, or i
ing any nonlicensed, nonregisterad, or noncerlified 3

asaresult

son of illne
narcOﬁCG, {
ing this pau
sacretary’s
axists to be
certificaten
hecause o
dapartmer
knensee, rt
wmiw
geis, physi
dasignated

s0n to hold himselt or herself out as liconsed,.if registered i
tered, or certified under this chapter, 4 with such ¢
(h) Falling to perform any statutory or Iegal obj hg examinatio
tion placed upon a person licensed, registered, of o onforceme
fied under this chapter, B the licanse
(N Wiltully making or filing a false raport or rg o fesides or
tailing 1o fila a raport or record required by state cz@ intam, of Gy
eral law; wilifully impeding or obstructing the filing fod shall r
report or record; or inducing another parson to mai@§ public cour
file a false repart or record or to impede or obatrudfl ings shall b
filing of a report or record. Such report or wog Do entitled
includes only a report or record which requires theill 51.011. A
nature of a parson licensed, registerad, or caqig hokder affec
under this chapter. ., 4R tble intervi
i} Paying a kickback, rebate, bonus, o Erate that |
remunaration for recaiving a patient or ¢lient, or Yee for whic
ing a kickback, rebats, bonus, or cther ramuneratiofl 1ed With rel
reterring a patiert or client to another providar of mag < (@) Viak

haalth care services or to a provider of heahh care: _ tor 456, or ;

vices or goods; refering a patiant or clienta onagol mé? F:r:
services on a fee-paid basis when those servicsif§ [TUEPY whi
alraady being paid for by some other public or prj e exper’i::‘

enlity; or entering into a reciprocal referral agroe
(k) Committing any act.upon a patient or¢
which would constitute sexual battery or which
constiltte sexual misconduct as defined pursuant
491.0111. Y
{h  Making misleading. deceptive, untrue, or
ulent representations in the practice-of any p
licensed, registered, or centified undar this cha
{m) Sdliciting patients or cliems personalid

through an agent, through the use of fraud, intimg ‘lcaehg‘m
tion, undue influence, or a form of ovarrsaching ¢*§ bi-training ¢
atious conduct. % .

(r) Failing to make avaitable to a patient or 8 ) Viels
upon written request, copies of tests, reports, or 538 ‘5 olossion ¢
ments In the possession or under the controt off gm, previc
licenses, registered intern, or cerificateholder: V) Faily
have been prepared for and peid for by the pati ‘Tartficatehg

clignt,

(0) Failing to respond within 30 days to a ,
communication from the department or the board:3
ceming any investigation by the depariment o/}
board, or failing to make available any refavari recd
with respect to any investigation about tha licens®
registered intern's, or cerlificateholder's condud
background. E.

(p) Being unable. to practice the professio }
which he or she is licensad, ragistered, or corlf
under this chapter with reasonable skill or comg e
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g5 & result of any mental or physical condition or by rea-
«on of iliness; drunkenness; of axcossive use of drugs,
narcotics, chemicale, or any oiher substance. in anforc-
ing this paragraph, upon a finding by the secretary, the
gecretary’s designee, or the board that probable cause
exists to believe that the licensee, reyistered iMam, or
cerlificateholder is unable to practice the profession
pocause of the reasons stated n this paragraph, the
department shall have the authority to compel 8
eonses, registered intern, or certificateholdar to sub-
mit lo @ mentat or physical examination by psychalo-
or other licansess undar this chapter,
designated by the department or board. i the beensee,
registared intern, or corificatahokder retuges to comply
ofth such order, the department's order directing tha
axamination may be enforced by filing a petition for
enforcement in the circuit court In the cireuit in which
the licensee, registered intem, or certificateholder
rasides or does business. The licensee, registered
iriem, or certificatehoider aganst whom the petition is
fied shall nat ba named or identified by initiais in any
public court records of documents, and the procoed-
ings shall be closed to the public. The dapartment shall
be entitled to the summary procedure provided in s
51011, A licensee, registerad intemn, or certificate-
hoider affected under this paragraph ghall at reason-
able itervals be afforded an opportunity to demon-
strate that he or she can resums the competent prac-
tice for which he or she is licensed, registered, or cenh-
fied with reasonable skilt and safety to patients.

() Viclating provisions of this chapter, or of chap-
tar 456, or any hiles adopted pursuant thersto.

() Performing any treatment or prescribing any
therapy which, by the prevailing standards of the men-

| al health professions in the community, would consti-

“ute experimentation on human subjects, without first
lrobtainin  {ull, informed, and written consent.

(3) Failing to meet the minimum standards of per-
formance in professional activities when measured
'againgt generally prevailing peer performance, inctud-
ing the undertaking of activites for which the liconses,
‘Tegisters< intern, or ceartificateholder is not qualified by
training or experience.

() “Delegafing professional responsibilities to a
person whom the licensee, registered intem, or certifi-
caeheldar knows or has reason to know Is not qualified
:_g:m'lmg or experience 1o perform such responsiblli-

"'{4) Violating a rule relating to the regulalion of the
. on or a lawlul ortar of the department of the
boarq previously antered in a disciplinary hearing.
) Failure of the licensee, registered intem, of
Serificateholder to maintain in confidance a communi-
“ation made by a patient or client in the context of such
8ivices, except as provided in 5. 491.0147.
.h(";‘\fl Making public statements which are derived
ud test data, client contacts, or behavioral recearch
“a mswhk‘-'h identify or damage resoarch subjects or cli-

rg::ﬂr-n. 18, 19, ch, 67G5% #4. D, 19, 20, eh BO-263: 5, 4, ch. B1428: .
: “'m:i;ur.; 1138, €. 07-10%: 5. 1

5 314, ch. 2006189,
:;%‘31-0111 Sexual misconduet.—Sexual miscon-
by any person licensed or centified undar this
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Ch. 491

GLINICAL, COUNSELING, AND PSYCHOTHERAPY SERVICES

ch. §7-198; 1 RO8, oh. G7-264; 5. 154, .

thapter, in the practice of her o his profeseion, is pro-

hibsited. Sexual misconduct shall be defined by rule.
H];",turgé—v—as 18, 18, oh. B7-252; 35- 19, 20, ¢h. 00-263; 5. 4, 2h. 1429, 8. 510,
eh, g7-10a.

491.0112 Sexusal mieconduct by B psychothera-
plst; penalties.—

(1) Any peychotherapist who commits sexual mis-
conduct with a client, ar former client when the profes-
sional relationship was terminated primarily for the pur-
pose of engaging in sexual contact, commils a felony of
the third degres, punishable as provided in 5. 775.082
or 5. 775.083; however, a secand or subsaguent
offanse is a felony of the second degree, punishabls as
provided in 5. 775.082, = 775.083, ar 5. 775.064,

(2) Any psychotherapist who violates subsection
(1) by means of therapeulic deception commils a falony
of the second degree punishable as provided in s.
775.082, 5. 775.083, or s, 775.084.

(3) The giving of cansent by the cliont to any such
act shall not be a defense to these offenses.

{4) For the purposes of this section:

{a) The term *nsychotherapist® means any person
licensed pursuant fo chapter 458, chapter 459, part | of
chaptar 464, chapler 490, or chapter 491, or any other
person wha provides or purports to provide treatment,
diagnosis, assessment, evaluation, or counseling of
rmental or emational finess, symplom, or condition,

(b) “Therapetdic deception” means a representa-
tion to the client that sexual contact by the peychothera-
pist is consistent with or part of the treatment of the cii-
ent.

(¢} “Sexual mizconduct” means the oral, anal, or
vaginal penetration of another by, or contact with, the
sexual organ of another or the anal or vaginal penetra-
tion of another by any object. ‘

{(d} “Client” means a parson to whom the sorvices
of a psychotherapist are provided.

Qmﬁ.—s. 1. gh, BO-72: 5 13, ch, §1501; 8. 4, ch. 91420, & 137, ch,

491.012 Violations; penaity; injunction.—

(1) Itis untawful and a violation of this ¢hapter for
any parson to:

{a) Use the following tties or any combination
thereof, unless she or he holds a valid, active license as
a olinical sotial worker issued pursuant fo this chapter:

1. *Licensed ciinical social worker.”

2, *Clinical social worker.”

3. “Licensed social worker.”

4, “Psychiatric social worker.”

5. °*Paychosocial worker.”

(b} Use the following lities or any combination

thereot, unlass she or he hoids a valid, active license as
a marriage and family therapist issued pursuant 1o this
chapter:

1. *Licensed marriage and tamily therapist.”
“Mardage and family therapist.”
“Marrage counselor.”
"Marriage consultant "
“Family therapist.”
“Famity counselor.”

2
3
Q.
5.
L
7. *Family consultant.”

265
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CERTIFICATE OF SERVICE
I CERTIFY that a true and correct copy hereof has been furnished to Christopher

J. Schulte, Esq., Burton, Schulte et al, P.O. Box 1772, Tampa, Florida 33601-1772, by
[0 postage-paid U.S. Mail, {3 Hand-Delivery, 0J E-mail, MFacsimile Transmission,

and/orD) Over-Night Mail, this 24™ day of May, 2004.

\—7_
Irving Levigd )
Assistant Ggneral Counsel

TOTAL P.B5
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