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STATE OF FLORIDA .
DIVISION OF ADMINISTRATIVE HEARINGS 05 0CT 25 CHREER N

WUESTHOFF MEMORIAL HOSPITAL,
INC., d/b/a WUESTHOFF MEDICAL
CENTER-ROCKLEDGE and WUESTHOFF
MEMORIAL HOSPITAL, INC. d/b/a
WUESTHOFF MEDICAL CENTER-
MELBOURNE,

Petitioners,

V8. DOAH Case No.: 06-0571CON
CON No.: 9881

AGENCY FOR HEALTH CARE

ADMINISTRATION,

Respondent.
/

MOTION TO UNSEAL CERTAIN EXHIBITS

Wuesthoff Memorial Hospital, Inc. d/b/a Wuesthoff Medical Center-Rockledge and
Wuesthoff Memorial Hospital, Inc. d/b/a Wuesthoff Medical Center-Melbourne (hereinafter
collectively referred to as “Wuesthoff "), by and through their undersigned attorneys and pursuant
to the “Stipulation Against Unauthorized Use or Disclosure of Confidential Information and As
to Use of Materials From Prior Proceedings” (hereafter referred to as the “Confidentiality
Agreement™), hereby moves to unseal certain exhibits admitted into evidence at the final hearing

in the above-styled canse and as grounds therefore would show:

Background Facts

1. At the final hearing in the above-styled cause, Wuesthoff submitted a notebook in
evidence as its Composite Exhibit 94A. This exhibit was admitted through the testimony of

Wuesthoff’s economist, Dr. David Eisenstadt.



2. Dr. Eisenstadt’s entire exhibit was deemed confidential and has been treated as
such by Wuesthoff in accordance with the terms of the Confidentiality Agreement.

3. Through this Motion, Wuesthoff seeks to 1ift the confidentiality designation as to
the documents contained behind tabs labeled “Table 15,” “Table 16,” and “Table 17" of
Wuesthoff’s Exhibit 94A.' The reasons for this Motion are set forth in detail below.

4, The parties to the above styled cause and other related parties entered into the
Confidentiality Stipulation in order to facilitate the exchange of certain materials designated
“confidential” and “highly confidential” in discovery in this matter and in a separate action
pending in the United States District Court for the Middle District of Florida. The
Confidentiality Agreement was adopted in the above-styled cause by Order of the Administrative
Law Judge (“ALJ”) dated March 9, 2006. For ease of reference, another copy of the
Confidentiality Stipulation is attached hereto as Exhibit “A_"

5. The Confidentiality Stipulation makes it clear that a confidentiality designation is
not a concession of confidentiality by the other party. See para. 4. Likewise, a challenge to a
confidentiality designation can be made at any time. See para. 13.

6. The Confidentiality Stipulation provides a process by which the parties can
attempt to resolve any disagreements as to whether certain information should remain
confidential. Failing agreement of the parties, the Confidentiality Stipulation provides for

resolution of the dispute by the ALJ or the Federal Court.

! The tables and the related exhibits behind each referenced tab in Wuesthoff 94A will hereafier be referred to as
“Table 15", “Table 16" and “Table 17" Additionally, since all parties and the ALJ have a copy of these items, a
copy is pot attached to this Motion in order to pratect their current confidential designation.

* While not a direct signator, AHCA, through counsel, agreed at final hearing to abide by the terms of the
Confidentiality Stipulation.



7. Pursuant to paragraph 13 of the Confidentiality Stipulation, Wuesthoff has
attempted to reach an agreement with Holmes Regional Medical Center, Inc. (“Holmes”)
regarding the confidentiality of Tabies 15, 16 and 17 but has been unable to do so.

8. In Tables 15 and 16, Dr. Eisenstadt presented a “Commercial HMO/PPQ Net
Price Comparison™ between the Health First and Wuesthoff hospitals. Table 16 is a similar
analysis that also adds information from commercial indemnity plans. These two analyses
examine average net inpatient revenue on a per discharge and per patient day basis. Table 17
contains a similar analysis for Medicare patients.

9. It is important to recognize that the information contained in Tables 15 and 16 is
aggregate data. In other words, it is average net inpatient revenue for all commercial HMO/PPO
patients and commercial patients including indemnity, HMO and PPO patients. Because it is
aggregate data, no specific amounts paid by any individual managed care plan to any hospital
can be identified from the data. This information is a type of average of all plans combined.
Table 17 is average net inpatient revenue for Medicare patients and does not even include
Medicare managed care patients.

10.  Because net inpatient revenue is not publicly reported by hospitals in precisely the
form or for some of the time periods used on these exhibits, it could only be obtained through
discovery. For example, since Holmes® Prior Year Report filed with AHCA combines
information from Holmes and Palm Bay, discovery information was needed to separate that
information. Discovery information was also needed in order to have more current data in the
exhibits than was publicly available at the time.

11.  However, the same type of aggregate information is publicly reported in other

forms by hospitals with regard to gross and net inpatient revenues on a routine and regular basis.



By way of example, attached as Exhibit “B” is a copy of Schedule C-3a(rev) for Wuesthoft-
Rockledge’s 2005 fiscal year as publicly reported by Wuesthoff in its 2005 Prior Year Report
filed with the Agency for Health Care Administration (“AHCA™). That schedule provides
inpatient net revenues by payor class. Division by the appropriate number of patient days and
discharges provides the same type of information as Tables 15, 16 and 17 although the discovery
information was used for reasons such as those listed above.

12. The publicly reported information likewise does not allow a reviewer to
determine the amount charged to or paid by any individual managed care plan.

Legal Analysis

13. There is no question that both the Division of Administrative Hearings (“DOAH")
and the AHCA, are each an “agency” within the meaning of Chapter 119, Florida Statutes,
Florida’s Public Records Law. Section 119.011(2), Florida Statutes.

14. It is also homnbook law that Florida has a strong tradition of open records and
there is a strong presumption in favor of the openness of governmental records in this State. Art.
I, § 24, Fla. Const.; Section 119.01(1), Fla. Stat.; Microdecisions, Inc. v. Skinner, 889 S0.2d 871,
875 (Fla. 2d DCA 2004); Salvador v. Fennelly, 593 So.2d 1091, 1094 (Fla. 4th DCA 1992).
Accordingly, the Public Records Law is to be construed liberally in favor of openness and
disclosure. City of St. Petersburg v. Romine ex rel. Dillinger, 719 So0.2d 19, 21 (Fla. 2d DCA
1998).

15. Conversely, exemptions from the Public Records Law are to be narrowly
construed, and the party claiming an exemption from disclosure has the burden to prove
entitlement to any exemption. WFIV, Inc. v. School Bd. Of Seminole, 874 So.2d 48, 53 (Fla. 5th

DCA 2004); Weeks v. Golden, 764 So.2d 633 (Fla. 1st DCA 2000); City of St. Petersburg, 719



So.2d at 21. The reason that any person seeks to obtain access to public record is irrelevant.
City of St. Petersburg, 719 S0.2d at 21. See also, Warden v. Bennett, 340 So0.2d 977, 978 (Fla.
2d DCA 1976) (“Public Records Act does not direct itself to the motivation of the person who
seeks the records™). Absent some statutory exemption, the right of access to public records is
“virtually unfettered.” Lorei v. Smith, 464 So.2d 1330, 1332 (Fla. 2d DCA 1985), pet. for rev.
den., 475 So.2d 695 (Fla. 1985). See also, Tribune Company v. Public Records, 493 So.2d 480
(Fla.2d DCA 1986), pet. for rev. den., 503 So.2d 327 (Fla. 1987); Warden v. Bennett, 340 So.2d
977 (Fla. 2d DCA 1976).

16.  The only basis Holmes could have for asserting that the information in Tables 15,
16 and 17 is not a public record is a claim that it is a trade secret. Section 815.045, Florida
Statutes, exempts from the Public Records Law “irade secret” information as that term is defined
in Section 812.081, Florida Statutes. As the statutory definition makes clear, in order to be a
trade secret, information must be (1) secret; (2) of value; (3) for use or in use by the business; (4)
of advantage fo the business, or providing an opportunity to obtain an advantage, over those who
do not know or use it; and (5) the owner must have taken measures to prevent it becoming
available to persons other than those selected by the owner to have access for limited purposes.
§ 812.081(1)(c), Fla. Stat.

17.  There is no basis for asserting that any of the information reflected in the tables in
question is a trade secret. It is aggregate data and does not reveal any information on any
individual managed care contract. Holmes can point to no contractual or other reason for this
information being exempt from disclosure under Florida’s Public Records Law other than its

own designation of the same as allegedly “confidential.”



18.  However, documents that are otherwise public records cannot be made exempt
from disclosure merely by designation of the same as “confidential” by the party furnishing the
records fo a government agency. Sepro Corp. v. Fla. Depl. of Environmental Protection, 839
So.2d 781, 784 (Fla. 1st DCA 2003) (citing Shevin v. Byron, Harless, Schaffer, Reid and Assocs.,
Inc., 379 So.2d 633, 635 (Fla. 1980)). Neither the wishes nor the expectations of the party
furnishing records to an agency that the records remain confidential is determinative. Id.

19.  If otherwise public records could be made exempt from disclosure by simply
labeling them as “confidential,” the Public Records Law would be subject to manipulation and
abuse at the whim of any private party filing or otherwise providing documents to a state, local,
or other governmental agency.

20.  There is other specific information by managed care payors contained in other
sections of Wuesthoff Ex. 94A. Information from specific managed care contracts was
exchanged by the parties and would include information that Wuesthoff acknowledges to be
confidential trade secret information. However, this company-by-company data is not addressed
in this Motion and Wuesthoff does not seek its disclosure.

21.  This Motion only relates to records for which there is no basis for confidentiality
other than the self-imposed designation by Holmes.

22.  As noted above, counsel for Holmes has been consulted regarding this Motion
and does oppose it. Counsel for the Agency for Health Care Administration has also been
consulted and takes no position on this Motion.

23. Wuesthoff requests oral argument on this Motion.



WHEREFORE, Wuesthoff respectfully requests that an Order be entered determining
that Wuesthoff Exhibit 94A, Tables 15, 16 and 17 are not confidential and are public records in
this proceeding.

P~ - o
DATED this 24 day of October, 2006.

MICHAE{J; \ﬁ LAZ%‘ER
MARTIN'B? and

E. DYLAN RIVERS of
Ausley & McMullen

Past Office Box 391

227 South Calhoun Street
Tallahassee, Florida 32302
Florida Bar #0286508
Florida Bar #0135399
Florida Bar #0669555

AND

WILLIAM G. KOPIT

LEE CALLIGARO
PATRICIA M. WAGNER
Epstein, Becker & Green, P.C.
1227 25" Street NW
Washington, DC 20037

DC Bar #922070

DC Bar #186809

DC Bar #470680

Attorneys for Wuesthoff Memorial Hospital,
Inc.
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I HEREBY CERTIFY that on this 2 é day of October, 2006, the foregoing has been
provided by hand delivery to Administrative Law Judge Robert S. Cohen, Division of
Administrative Hearings, The DeSoto Building, 1230 Apalachee Parkway, Tallahassee, Florida
32399-3060, and copies have been furnished to the following by hand delivery:

R. Terry Rigsby, Esquire
Carlton Fields, P.A.

Post Office Drawer 190

215 S. Monroe Street, Ste. 500
Tallahassee, FL. 32302

Karin M. Byrne

Assistant General Counsel

Agency for Health Care Administration
2727 Mahan Drive, Ft. Knox Bldg. 3
Tallahassee, FL 32308
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Attorney (&_)




IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

WUESTHOFF HEALTH SYSTEM, INC.

Plaintiff,

V. Cass No, 6:05-cv-1454-011-221GG

HEALTH FIRST, INC., HOLMES REGIONAL
MEDICAL CENTER, INC., CAPE

+ CANAVERAL HOSPITAL, INC,, HEALTH
FIRST PHYSICIANS INC,, AND
HEALTHFIRST HEALTH PLANS, INC.

Defendants,
/

STIPULATION AGAINST UNAUTHORIZED USE OR DISCLOSURE OF
CONFIDENTIAL INFORMATION AND AS TO USE OF
MATERIALS FROM PRIOR PROCEEDINGS

Plaintiff, WUESTHOFF HEALTH SYSTEMS, INC. and Defendants, HEALTH FIRST,
INC., HOLMES REGIONAL MEDICAL CENTER, INC., CAPE CANAVERAL HOSPITAL,
INC., HEALTH FIRST PHYSICIANS, INC. and HEALTI—I FIRST HEAUTH PLANS,. INC., by
and through their undersigned counsel, hereby stipulate and agree, as of this 7th day of February,
2006, as follows:

1. Counsel for any party end/or a non-party or wiﬁuess producing or fiurnishing
information or documents of any nature in response to subpoenas, requests for production,
requests for admissions, in answers to interrogatories or at a deposition in connection with the
litigation matters described herein may designate as "Confidential," in accordance with the
procedures set forth herein, any admission, intérrogatory answer or document, or part thereof, or

any deposition testimony that such counsel believes in good faith to contain or refiect

-1-

Exhihit A



"Confidential Information" as defined below. Any such designation shall be made at the time the
information is produced or furnished or at a later time as provided in paragraph 8(c) hereof. Any
party may object to any such designation pursuant to the procedures in paragraph 13 hereof. For
purposes of this Stipulation the term “document” shall include any written, typed or printed
matter of any kind, computer print-outs, sound recordings, electronic data, photograp‘hs Or any
other media for preparing, duplicating or recording information.

2. The term "Confidential Information" as used herein shall refer to that information the
disclosure of which nﬁght be injurious to a party's business interests and, without limitation, may
include trade secrets; customer lists; personal information; non-public financial information;
research information; marketing, strategic or other future planning information; or other
commercially sensitive information. Confidential Information also shall include protected health
information (;‘PHI") that is regulated by the Health Insurance Portability and Accountability Act
of 1996 (“HIPAA™) and regulations promulgated by the Secretary of the Department of Health
and Human Services to enforce HIPAA, along with other federal regulations, including but not
limited to 42 CFR Part 2.

3. PHI includes individually identifiable health information which is defined by the
HIPAA regulations as information that relates to the past, present, or future physical or mental
health or condition of an individual; the provision of health care to an individual, or the past,
present, or future payment for the provision of health care to an individual; and that identifies the
individual or with respect to which there is a reasonable basis to believe the information can be
used to identify the individual” (45 CJF.R. §164.501). Individually identifiable health

information includes patient names, addresses, and social security numbers.



4, Confidential Information shall be designated either as "Confidential" or "Highly-
Confidential Material" pursuant to the procedures described in this Stipulation. Notwithstanding
any provision in this Stipulation seemingly to the contrary, no party concedes that any
information designated by any other person or party as Confidential or “Highly Confidential
Material does in fact contain or reflect Confidential Information. Furthermore, the fallure of 2
party o contest amy person's or other party's designation of information as Confidential
Information under this Stipulation shall not operate as a concession or an admission that the
information doss in fact contain or reflect or otherwise constitute Confidential Information,
however, such information designated as "anﬁdential" or "Highly-Confidential Material” shall
be treated as confidential for purposes of this litigation and this Stipulation.

5. Confidential Information shall be used only for the purposes of the above-captioned
action (including any appeals) and the CON proceedings (as defined below and including any
appeals) and not for any business or other purposes whatsoever. Confidential Information shall
not be given, shown, made available, disclosed or communicated in any way except as
specifically auﬁoﬁzed herein. No copies of any designated “Confidential” or “Highly
Confidential Material” shall be made except to the extent reasonably necessary for purposes of
these litigation matters and all copies and extracts shall be marked “Confidential” or “Highly
Confidential Material” consistently with the originﬂ and shall be subject to &ll the restrictions
pertaining to the originals.

6. This Stipulation applies to any document, testimony or other information which has
come or does come into the possession of any party in the course of discovery in (a) this case; (b)
the proceedings before the State of Florida, Agency for Health Care Administration or the State

of Florida, Division of Administrative Hearings (Cases Nos. 05-2738CON and 2854CON)}



related to the applications for a certificate of need filed by Health First identified as CON No.
0836 or CON No. 9759; (c) any proceedings before the State of Florida, Agency for Health Care
Administration, and the State of Florida, Division of Administrative Hearings, as may arise in
connection with the application for a certificate of need filed by Health First identified as CON
No. 9881. This Stipulation does not apply to information that becomes generally available to the
public through voluntary disclosure by the party whose information is disclosed. Nothing in this
Stipulation shall restrict the use or disclosure by 2 party of its own Confidential Information or of
‘Confidential Information that has been designated as such only by that party.

7. Except for those persons described in paragraph 9(a) & (d) herein, all persons to
whom Confidential Information 1s disclosed or by whom Confidential Information is used,
including without limitation witnesses at depositions or otherwise, experts, and nonparties and
their representatives, shall agree, in writing in the form attached hereto as Exhibit A, to be bound
by the terms of this Stipulation and to take all necessary precautions to prevent any disclosure or
use of confidential information other than as authorized by this Stipulation. Prior to disclosure of
Confidential Informatioﬁ to any person anthorized hereunder to receive it, counsel or such other
person making such disclosure shall obtain from the person to whom disclosure is to be made
(except personnel as defined in paragraph 9(=) & (d)) such written acknowledgement in the form

of Exhibit "A". Such signed acknowledgement shall be retained by counsel of record making the
| disclosure. |

8. Information shall bé designated as "Confidential” as follows:

a. In the case of documents, designation shall be made by placing the legend
nConfidential Wuesthoff/Health First" on each page of any document deemed to contain such

Confidential Information;



b. In the case of answers to interrogatories or admissions, designation shall
be made by placiné the legend "Confidential” on any page(s) of any answer or admission deemed
to contain such Confidential Information, indicating any portion of such page which does not
contain such Confidential Information, if amy. Alternatively, answers deemed fo contain
Confidential Information may be bound sepérately and marked with the appropriate legend;

c. In the case of depositions, designation of any portion of any franscript
{(including exhibits) deemed to contain Confidential Information shail be made by placing on the
record during the course of the deposition the appropriate designation or by notifying the parties
in writing within ten (10) days (or such other period as the parties may agree) after the receipt of
a written transcript, specifying the pages on which such confidential information is contained.
At the request, to be confirmed in writiné or on the record of such deposition, of any person or
party who in good faith believes a deposition transcript may contain Confidential Information,
pending such designation the entire transcript of any depositions so identified shall be treated as
Confidential Information until the end of the aforementioned ten day period and not disclosed
other than as provided in this Stipulation. Notwithstanding the foregoing, in the CON
Proceedings (as defined in paragraph 30 below) the parties recognize that the majority of
depositions will not contain Confidential Information znd will work together to identify which
depositions shall be subject to this requirement. In the case of designations placed on the record
during the course of the deposition, the court reporter shall place the appropriate legend on every
page of the transcript containing such Confidential Information; and

d. Any filing or Submiz;.sion (or part thereof) in this Case or the CON
Proceedings, as defined in paragraph 30 below that includes, discloses, summarizes, eXcerpis of

reflects Confidential Information shall be made under seal and the party making such filing or



submission shall request that the filing be maintained ﬁnder seal until further order of the Court
or the Administrative Law Judge, as appropriate, Coum?'el filing or submitting Confidential
Information shall include next to the caption of such = filing or submission the words "TO RE
FILED UNDER SEAL." |

9. Information designated as "Confidential" may not be disclosed to any person other
than:

a. counsel to the parties, including paralegal, clerical and other such
personnel working under the éupervision of the foregoing counsel;

b. retained independent experts whose expertise and fraining is required by
the attorneys for the named parties to assist in this litigation and those employees Qf such
retained independent experts;

C. subject to paragraph 9(g), deponents, trial witnesses and any other person
whom & party in good faith determines may be a potential witness at deposition or trial, but only
to the extent reasonably necessary for that deponent's or witness's testimony and not to be
retained by such deponent or witness;

d. the court and court persomnel, including, without limitation, court
" reporters, stenographic reporters and jurors, or alternates;

E. any representative of amy insurer for purposes of making decisions
regarding coverage or settlement of claims; and

f - any other person or entity as to whom counsel for the producer or provider
of the Confidential Information agrees in writing or whom the Court directs shall have access to

such information.



£ Five (5) business days prior to disclosure of Conﬁdential Information to
any person identified in paragraph 9(c) above, counsel for the party proposing such disclosure
shall provide writien notice of the intended disclosure to the person or party which produced
such information. The notice shall identify the Confidential Information to be disclosed and the
name of the person to whom disclosure is proposed and will include a copy of Exhibit A hereto
executed by the person to whom disclosure is proposed. If within such five-day period no
- ohjection in writing to such disclosure is made, then the Confidential Information may be
disclosed to such person. Ifa timely objection is raised, the parties shall seek to resolve the issue
informally, failing which, the party seeking to make such disclosure may apply to the Court (or
to an Administrative Law Judge if the dispute arises in a "CON Proceeding” as defined in
paragraph 30 below) for an Order permitting the disclosure to be made.

10. In the event any party to this action or person subpoenaed to provide information is
requested to produce or disclose Confidential Information that the person or party reasonﬁbly
believes to be ulira-confidential, ultra-sensitive or ultra-valuable business, trade secret or other
proprietary information, which, in the reasonable and good faiﬂ:t‘belief of such person or party, is
not adequately protected by the existing provisions of this Stipulation, such person or party shall,
as soon as practicable after the request for such information, designate the requested information
as "Highly-Confidential Material." Upor the designation of information as "Highly-Confidential
Material,” the parties and/or persons shall attempt to stipulate in writing to a mutually
satisfactory means for producing, disclosing or disposing of such information while preserving
and protecting the value, sensitivity or utility of the Highly-Conﬁdéntial Material. Satisfactory
options for producing, disclosing or disposing of Highly-Confidential Material may include,

without limitation: (1) lmiting the production or disclosure of Highly-Confidential Material



strictly to counsel or experts and not to any party; (2) forbidding any person (whether counsel,
expert or otherwise) to copy, reproduce, recreate, excerpt or summarize Highly-Confidential
Material; (3) requiring any production or inspection of Highly-Confidential Material to be
conducted at & neutral location where the production or inspection may be monitored or
controlled; (4) some combination of these or other terms; or (5) any other restriction(s)
satisfactory to the parties. Any stipulated means for producing or disclosing Highly-Confidential
Maten'ai shall control over any other terms or provisions of this Stipulation. In the event the
parties cannot agree on the scope of protections afforded Highly-Confidential Material, the party
so designating the material may apply to the Court (or to an Administrative Law Judge if the
dispute arises in 2 “CON Proceeding” as defined in paragraph 30 below) for entry of an Order
prescribing the extent of protection.

11. Counsel shall in good faith attempt to resolve any disputes concerning the designation
of any information as "Cpnﬁdeutial" or "Highly Confidential Material.“ If counsel are not able
to resolve any such disputes, any party may seek judicial resolution of the dispute or disputes
un&ar paragfaph 13 hereof.

12, Pribr to the disclosure of Confidential Information, including any Highly
Confidential Material, &t trial in this Case or in the hearing in the Proceedings (all as defined
below), the parties shall negotiate in good faith to estaﬁlish procedures for the use of such
Confidential Information and/or Highly Confidential Material. If counsel are not able to resolve
any such disputes, any party may seek judicial resolution of the dispute or disputes. .

13. At any time any party may object to any designation of information as "Confidential"
or "Highly-Confidential Material" on the grounds it in fact does mot confain or reflect

Confidential Information or has been immbperly designated. A failure to object at the time the



information is so designated shall not preclude 2 subsequent challenge thereof, The following
pracedures shall apply to such objections;

a, A party objecting to the designation of information as "Confidential" or
"Highly-Confidential Material® must so notify counsel for the producing party;

b. Within ten (10} business days of receipt of such notice of objection,
counsel for the party seeking confidential treatment shall respond in writing to any such
notification by either: (i) withdrawing such designatiou; or (ii) stating that it refuses to do so and
the i’easons for its refusal; |

c. If no respanse to the notice of objection is received by the objecting party
within ten (10) business days of receipt of such notice, the protection of this Stipulation shall be
deemed removed, subject to the designating party seeking relief from such action for good catse;
and

d. If the objection cannot expeditiously and informally be resolved, the party
challenging the designation of such information as "Confidential" or "Highly-Confidential
Material" may within ten (10) days after receipt of the written refusal under subparagraph 13(b),
and upon reasonable notice, apply for an appropriate ruling from the Court (or an Administrative
Law Judge) determining whether the document or -other information is appropriate for
confidential treatment. The designated information at issue shall continue to be freated as
Confidential Information as designated until the Court (or an Administrative Law Judge) orders
otherwise,

14, ‘The: inadvertent production of any document or other information during discovery in
this action shall be without prejudice to any claim that such information is conﬁdentiﬁl,

privileged, or otherwise protected from discovery and no producing party shall be held to have



waived any rights by such inadvertent production; provided, however, that this Stipulation shall
not prevent any party from moving to compe] production of allegedly privileged information on
any grounds other than the inadvertent production of such information.

15. Prior to a party producing any Confidential Information of another party in response
to a lawful subpoena or other compulsory process issued on behalf of a third party, the party to
‘whom such subpoena or process is directed shall provide notice to all other parties of the intent
to disclose Confidential Information in response to the subpoena or other compulsory process at
least fourteen (14) business days prior to the return date of the subpoena or other compulsory
process and shall cooperate with the party whose documents or information is sought in its
reasonable efforts to prevent disclosure or obtzin other relief. IF the subpoena or other
compulsory process has a return date of less than fourteen (14) days, notice shall be given to
other parties in writing or by telephone as soon as possible, but in no event later than forty-eight
(48) hours prior to the return date.

16. This Stipulation has no effect upon, and its scape shall not extend to, any producing
party's use of its own "Confidential" or "Highly-Confidential Material."

17. In the event additional persons become parties to the action, their counsel and/or
EXperts or consultants refained fo assist counsel shall not have access to "Confidential
Information” produced by or obtained from any other party to the action until those parties and
their counsel have executed this Stipulation.

18. In the event that non-parties produce documents or information in connection with
this action, the parties agree that production of such documents or information may at the request
of any producing non-party be made subject to the provisions of this Stipulation and that the non-

parties producing such documents or information shall be treated as producing parties within the

-10-



terms of this Stipulation and will have the same protections and obligations as a producing party
under this Stipulation.

19. Immediately, or as soon thereafter as practicable, and in any evént no later than thirty
(30} business days following the termination of this action, or the termination of the CON
Proceedings, whichever is later, all "Confidential" or "Highly-Confidential Material" ‘and all
documents containing or reflecting "Confidential" or "Highly-Confidential Material," including,
without limitation, copies and summaries shall be returned to the iJr'uducing party. Upon
agreement of the p;oducing'party, alternatively, such "Confidsntial” or “Highly—Conﬁdential
Material" shall be certified by counsel for the party or parties as having been destroyed, except
that counsel may retain copies of court filings and official transcripts and exhibits filed with the
court (in the Case or CON Proceedings, as dcﬁged below) provide.d those retained documents
and the "Confidential Information" or "Highly-Confidential Material” contained therein will
continue to be treated as prdvided herein. This paragraph shall not require any party to provide
privileged or work product documents to another party; such documents shall, however, be
certified as desiroyed within the timeframe set forth in this provision.

20. Any party needing further protection with respect to discovery may, if agreement
cannot be reached among the parties, seeck appropriate relief from the Court or the
Administrative Law Judge as appropriate upon at least five (5) business days' notice to all other
parties.

21. In the event of a violation or threatened violation of any of the terms of this
Stipulation, the parties agree that the aggrieved party may immediately apply to the Court or the
Administrative Law Judge as appropriate to obtain injunctive or other appropriate relief against

any such violation or threatened violation of this Stipulation and in the event of such application,

-11 -



the party against whom the injunctive or pther appropriate relief is sought shall not, subject to the

terms of this Stipulation, employ as a defense thereto the claim that the aggrieved party possesses

an adequate r:medy at law. The parties hereto and any other person subject to this Stipulation

agree that the Court or the Administrative Law Judge shall exercise jurisdiction over it or them

for the purposes of enforcing the terms thereof, and may impose appropriate sanctions for

violations. The parties further stipulate and agree that, at the discretion of the Court, a violation
of this Stipulation may be punish#ble as if contempt by an Order of the Court.

22. This Stipulation shall be effective immediately and shall survive the conclusion of
this litigation.

23. The purpose of this Stipulation is to expedite the production of documents without
need for resort to a court proceeding; however, the provisions hereof shall niot limit or be deemed
to waive the right of any party to seek relief from, or greater protection than, any of the
provisions herein,

24. Nothing in this Stipulation shall be construed as requiring the production of
privileged or otherwise protected documents or information.

25. Unless otherwise authorized by the Court, the Administrative Law Judge or the
prodqcing party or non-party, mo person shall contact patients using such Confidential
Information obtained from 2 producing party or non-party.

26. Any party or non-party producing “Confidential Information” may apply to the Court
or the Administrative Law Judge at any time, upon proper notice, for 2 modification of this
Stipulation with respect to the handling of any document or other materials.

27. All third parties, other than counsel for either party, retained by a party and to whom

Confidential Information has been disclosed shall be prohibited from negotiating, or assisting in

-12-



the negotiation of, or representing in any capacity, 2 party involved in the negotiation by any
hospital in Brevard County with any third party payor during a period of two (2) years, fiom
terrmination of this litigation.

28. Pursuant to 45 C.F.R. §§ 164.512(e)}(1)(i)(B) and 164.512(e)(1)(iv) this agreement is
a ﬁualiﬁed protective order that is intended to mest the requirements of § 164.512(e)(1)}(v).

29. With regard to all documents containing PHI, as defined in 45 C.F.R. § 164.501, any
person who receives documents containing PHI: () is prohibited from using or disclosing any
PHI for any purpose other than this litigation before the applicable forum; (b} shall redact any
PHI from any docunient(s) that will be used as a deposition or trial exhibit, or otherwise
disclosed to persons other than counsel for the parties or consultants, or experts retained by
counsel or the parties for purposes of this litigation; and (c) shall either refurn the documents
containing PHI to the party or third party who produced such PHI or shall destroy the documents
at the end of this litigation.

30. The parties hereby stipulate and agree that all documents or materials produced or
provided: (a) in this case (Civ. Action No. 6:05-cv-1454-0rl-22JGG (the *Case™); or (b) in the
proceedings before the State of Florida, Agency for Health Care Administration and the State of
Florida, Division of Administrative Hearings (Cases Nos. 05-2738CON and 2854CON) related
to the applications for a certificate of need filed by Health First identified as CON No. 9836 or
CON No. 9759, ar any proceedings as may arise before the State of Florida, Agency for Health
Care Administration and the State of Florida, Division of Administrative Hearings, related to
CON No. 9881 {collectively the “CON Procéedings”), shall be deemed to have been produced in
both this Case and in the CON Proceedings and may be useci, congsistent with the provisions of

this Stipulation, in both.
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31. This Stipulation shall be deemed as entered into both in this Case and in the CON

Proceedings and shall be filed both with the State of Florida Division of Administrative Hearings

and with the United States District Court for the Middle District of Florida, and with a Joint

Motion that it be entered as an Order in the CON Proceedings.

Attorneys in Civil Action 6:05-cv-1454-Orl-22TGG:

For Plaintiff,
WUESTHOFF HEALTH SYSTEM, INC.

Lee Calligaro
EPSTEIN, BECKER & GREEN, P.C.
1227 2TH STREET NW
Washington, D.C. 20037

Tel: 202-861-0500

Fax: 202-296-2882

Michael J. Glazer
AUSLEY & MCMULLEN
227 South Calhoun Sireet
P.0. Box 391 (32302)
Tallahassee, Florida 32301
Tel: 850-425-5474

Fax: 850-222-7560
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For Defendants

HEALTH FIRST, INC., HOLMES
REGIONAL MEDICAL CENTER, INC,,
CAPE CANAVERAL HOSPITAL, INC,,
HEALTH FIRST PHYSICIANS INC.,
AND HEALTH FIRST HEALTH PLANS,
INC:

Jerome W. Hoffman

Steven L. Brannock

David C. Borucke

HOLLAND & KNIGHT LL?

100 North Tampa Street, Suite 4100
Tampa, Florida 33602-3644

Tel: 813-227-8500

Fax: B813-229-0134

Jay T. Smith

James R. Atwood

COVINGTON & BURLING
1201 Pennsylvania Avenue N.W.
Washington D.C. 20004-2401
Tel: 202-662-5614

Fax: 202-778-5614
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EXHIBIT A

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

WUESTHOFF HEALTH SYSTEM, INC.

Plaintiff,
V. Case No, 6:05-cv-1454-0r1-221GG

HEALTH FIRST, INC., HOLMES REGIONAL
MEDICAL CENTER, INC., CAPE
CANAVERAL HOSPITAL, INC., HEALTH
FIRST PHYSICIANS INC., AND

HEALTH FIRST HEALTH PLANS, INC,

Defendants.

DECLARATION OF
UNDER STIPULATION AGAINST UNAUTHORIZED
USE OF DISCLOSURE OF CONFIDENTIAL INFORMATION

L , declares as follows:

1. My address is

2. My present employer is

3. My present occupation or job description is

4, I hereby acknowledge that 1 may receive information designated as
CONFIDENTIAL in the above lawsuit and T certify my understanding that the use of such
information is restricted by the STIPULATION AGAINST UNAUTHORIZED USE OR
DISCLOSURE OF CONFIDENTIAL INFORMATION AND AS TO USE OF MATERIALS
FROM PRIOR PROCEEDINGS dated (the STIPULATION),

5.  further state that T have been given a copy of and have read the STIPULATION,
that | am familiar with the terms of the STIPULATION, that I agree to comply with and to be



bound by each of the terms thereof and that I agree to hold in confidence any information
disclosed to me pursuant to the terms of the STIPULATION.

6. To assure my compliance with the STIPULATION, I hereby submit myself to the
jurisdiction of the United States District Court, Middle District of Florida, Orlando Division, and
to the State of Florida Division of Administrative Hearings for the limited purpose of any
proceedings relating to the performance under, compliance with or violation of this
STIPULATION.

7. T understand that I am to retain all of the materials that I receive which have been
designated as CONFIDENTIAL in a container, cabinet, drawer, room or other safe place in &
manner consistent with this STIPULATION; that all such materials are to remain in my custody
untii I have completed my assigned duties, wherenpon they are to be returned to the party who
provided them to me; and that any materials, memoranda, work notes orother documents derived
from documents designated as CONFIDENTIAL or containing any information contained
therein are to be delivered to the party who provided the designated materials. Such delivery
shall not relieve me from any of the continuing obligations imposed upon me by the
STIPULATION. I further agree to notify any stenographic or clerical personnel who arc.
required to assist me of the terms of the STIPULATION.

I declare under penalty of perjury under the laws of the State of Florida that the foregoing
is true and correct. '

Date:

[Signature]

[Printed Name]
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