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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

STATE OF FLORIDA, AGENCY FOR
HEALTH CARE ADMINISTRATION,

Petitioner,
DOAH # 06-2115
V8.
AHCA Case # 2006004265
OAKRIDGE AMBULATORY SURGERY
LLC, d/b/a OAKRIDGE AMBULATORY
SURGERY, LLC,

Respondent.

RESPONDENT’S RESPONSE IN OPPOSITION TO PETITIONER’S
MOTION FOR PROTECTIVE ORDER

Respondent, Qakridge Ambulatory Surgery LLC, (“Oakridge™), by and through
undersigned counsel, submits this response in opposition to Petitioner’s Motion for Protective
Order, and states:

1. Patitioner, the Agency for Health Care Administration (“AHCA™) asserts that its
former Secretary, Alan Levine, is immune from giving sworn testimony in discovery
proceedings in this action based on the “Apex Doctrine.™

2. Petitioner asserts that the Respondent’s discovery requests are “averbroad, not
relevant 1o this case, not calculated to lead to discoverable evidence, duplicative of a prior public

records request, and designed to harass and embarrass the proposed deponent.” Motion at 9 14.

3. Respondent submits that Petitioner is wrong on all counts.

' The Agency’s authority to represent its former Secretary i¢ not clear.
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SUMMARY OF ARGUMENT

This enforcement action was personally directed by AHCA Secretary Alan Levine. The
level of his involvement was not routine for an agency head, nor was it in keeping with his own
track record. Alan Levine made critical decisions in this case from the issuance of a
Moratorium, to the issuance of a press release, to the lifting of the Moratorium, and, finally, to
the nature and extent of the penalty to be sought. Copies of Alan Levine's internal email
communications make this very clear. Yet, at some point in 2006, as this case unfolded, Alan
Levine allegedly recused himself from personal involvement in any matter involving health care
facilities in Broward County as he was seeking lucrative employment as the President and CEO
of the North Broward Hospital District. Qakridge is located in Broward County. Inexplicably,
AHCA has been unable to pinpoint with any specificity when this alleged recusal occurred, how
it was enacted, and whether it was violated in this case. AHCA has ignored Respondent’s
discovery requests for documentation concerning this tecusal. Under Alan Levine's personal
direction, the Agency acted arbitrarily, capriciously, and excessively. Oakridge is entitled to
discover the motivations for this selective enforcement action, and the reasons are known by

Alan Levine.

STATEMENT OF THE CASE AND FACTS

Petitioner correctly states that this case is about “allegations of sexual misconduct at an
ambulatory surgical center and the facility’s policies and procedures in regard to that conduct
and the facility’s response when those allegations were brought to their attention.” Motion, ¥ 8.
These allegations are in dispute and will be vigorously contested at the scheduled hearing.

Respondent expects to show that the allegations were not properly investigated by AHCA, that
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the investigation was motivated by an administration determined to effect a particular result even
where the facts did not warrant it, and that the agency has abused its discretion at every point in
this matter, from imposing a Moratorium when there were less restrictive means available to
seeking fines grossly disproportionate to prior, similar actions.

The following factual assertions, which are important to a determination of this issue,
will be adduced at the hearing scheduled for the week of November 14, 2006.

QOakridge is an award winning ambulatory surgery center, located in Broward County,
with extremely high patient satisfaction ratings. In a thorough regulatory compliance review
conducted by AHCA for the period prior to the alleged events, AHCA found no irregularities or
deficiencies in patient safety protocols or any other matter related to the provision of medical
care to patients., This review was conducted in August of 2005. Since as far back as 1998,
Oakridge has not been investigated by AHCA based on any formal or informal complaint about
patient medical care or safety, The alleged actions which form the basis for the agency action
herein were never reported to AHCA by the alleged victims, their families or representatives, or
by law enforcement.

On or about February 4, 2005, an allegation of misconduct by an Oakridge employee
toward a patient was made known to the administration of Oakridge. The allegation was
investigated by QOakridge personnel in charge of risk management. When the incident was
reported to law enforcement, Oakﬁdge fully and completely cooperated in the criminal
investipation. Qakridpe suspended the employee during the investigation. Oakridge was
thereafter advised that no criminal charges would be filed against the employee. The employee

was allowed to return to work and counseled against any inappropriate conduct.
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The above allegation was reported by Oakridge to AHCA at the time the complaint was
made and thereafier during the August 2005 review. AHCA made no follow-up inquiry of
Qakridge until April 2006, as set forth below,

AHCA alleges that a second allegation of misconduct toward a patient by this same
employee was reported to Oakridge in May of 2005. Oakridge denies that such a complaint was
received by the administration.

In August of 2003, the employee was terminated from employment by Oakridge, but for
reasons unrelated to the allegations.

Eight months after his termination from Oakridge, the former employee was arrested on
April 24, 2006, on allegations of sexual battery on two former patients of Oakridge. The arrest
was reported on television and, as a result, AHCA opened an investigation. The investigation
opening was assigned two different priority codes by AHCA (Exhibit A), and the reasons for this
are unclear. One code denoted immediate jeopardy to the public; the other did not.

What is clear is that then Secretary Alan Levine was immediately and personally notified
of the case opening, and became personally involved in the direction of this case from its
inception. (Exhibit B).

After the media coverage of the arrest, AHCA appeared unannounced at Qakridge on
April 26, 2006, and conducted interviews and reviewed documents at the Oakridge facility
reparding the alleged incidents. The surveyor was there for a day and she interviewed
approximately half a dozen people.

On May 1, 2006, three days after the site visit, and without any notice to Qakridge,
AHCA imposed an Order of Immediate Moratorium on Admissions against the Qakridge

facility. (Exhibit C). AHCA claimed the Immediate Moratoriwn was necessary because the
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two events, allezed to have occurred at Oalridge at least a year prior thereto, constituted an
immediate harm to the public. The Moratorium was issued even though the employee in
question had been terminated from Oakridge more than eight months prior thereto, The
Moratorium shut the surgical facility down, resulting in the cancellation of necessary surgical
procedures for an indefinite period of time, causing physicians and patients to move to other
facilities, and resulting in huge economic losses and irreparable damage to the reputation of
Oakridge. Oakridge was given no opportunity to be heard by either the Agency or an impartial
trier of fact before the Moratorium was issued and applied.

The evidence shows that Alan Levine gave his personal approval for the issuance of the
Moratorium. (Exhibit D). The evidence also shows that, at least in the memory of the AHCA
manager roulinely involved in these types of cases, Alan Levine was nol personally involved in
any other decision to issue an immediate Moratorium during his temare. (Deposition of Polly
Weaver, Exhibit E).

On May 1, 2006, then Secretary Alan Levine issued an inflammatory news release in
which he characterized Qakridge as “unconscionable” in failing to protect its patients which
“likely resulted in harm to some women . . .." (Exhibﬂ F). Despite the fact that the known
allegation of misconduct was over a year old, Levine thouglht it necessary to alarm the public.
Despite the fact that the employee in question had been gone from the facility for almost eight
months, Levine thought it necessary to shut the entire surgical facility down. The press release
did not state that the charges are only allegations and that Oakridge would have its day in court.

Following the imposition of the Immediate Moratoriwm, and on May 2, 2006, AHCA’s

Broward field office mailed Oakridge the first notices containing a listing of the specific
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practices (“tags™) AHCA deemed to be deficient. Qakridge did not receive the notices until May
5, 2006.

On May 4, 2006, Oakridge requested that AHCA lift the Immediate Moratorium based on
representations that it would immediately implement twelve corrective measures designed to
address any outstanding concerns regarding the ability of Oakridge to monitor the conduct of
current employees.

On May 5, 2006, AHCA’s Broward field office mailed Oakridge an “amendment™ to its
May 2, 2006, notification, adding an additional allegation of deficiency, based on the same
investigation, Qakridge did not receive the “amendment” until May 8, 2006. In the course of
this investigation, at least four different versions of an investigative report were issued by the
Same surveyor.

On May 10, 2006, Oakridge responded to both of AHCA’s notices, again urging AHCA
to lift the Immediate Moratorium as unwarranted.

On May 11, 2006, Counsel for Oakridge met with AHCA counsel and Agency head
representatives in the AHCA offices in Tallahassee. Then Secretary Alan Levine allegedly
recused himself from the meeting to avoid the appearance of conflict. He was, according to
certain internal email traffic, as interpreted by previous deponents, avoiding taking any personal
action with respect to any competitor of the North Broward Hospital District inasmuch as he was
seeking the position of President and CEO of that entity. (Exhibits G, H). Apparently, Levine
did not wish to appear to be currying favor with the Board. Oakridge is a competitor of the
NBHD facilities.

Certain apency officials were briefed by Oakridge reparding the relevant events, the

original proposal submitted by Oakridge’s counsel on May 4, 2006, the response to AHCA's
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letters which contained Oakridge’s corrective action plan, as well as a comprehensive
compliance program prepared by Oakridge’s counsel which addressed all conceivable concerns
AHCA might reasonably have regarding the supervision and monitoring of the behavior of
Oakridge’s employees. Qakridge informed AHCA officials that all employees had received
mandatory training regarding the new compliance program earlier that week.

At this meeting, Oakridge counsel stressed to the AHCA officials that, because each and
every correction and enhancement required by AHCA had been implemented, and because the
patients, employees, doctors, and owners of Oakridge were being hartned by the contimued
Moratorium imposed by AHCA, time was of the essence for review of the compliance program
and for reinstatement of Qakridge’s authority to admit patients.

AHCA officials stated that they would review Oakridge’s compliance program
immediately, although no specific timetable was given by the officials.

During the investigation, AHCA notified the Center for Medicare & Medicaid Services
of the U.S. Department of Health & Human Services (“CMS”) about the enforcement action.
There was considerable discussion between representatives of these respective agencies wherein
the federal agency made it very clear that it did not view the situation to be one of “immediate
jeopardy.”  (Exhibit I). After considerable lobbying by AHCA, CMS notified Oakridge
Ambulatory Surgery that it would be suspended from the Medicare program as a provider,
effective May 19, 2006, unless Qakridpe could prove by May 15, 2006, that it had cured the
deficiencies asserted by AHCA. (Exhibit J).

Thereafter, Qakridge provided CMS with all of the information reparding its compliance
program that it had submitted to AHCA. As a result, on May 17, 2006, CM5 sent the following

communication to Oakridpe: “[w]e are pleased to inform you that Oakridge Ambulatory
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Surgery’s credible allegation of compliance for its Medicare deficiencies has been found
acceptable.” (Exhibit K).

While the federal anthorities promptly reviewed this matter and determined there was no
credible basis to find Oakridge deficient according to Medicare standards, AHCA failed to honor
its commitment to promptly review Oakridge’s compliance efforts.

Because of AHCA’s failure 1o act on the request to 1ift the Moratorium in a reasonably
expeditious fashion, Qakridge filed a Petition for Review in the First District Court of Appeal on
May 18", 2006. The Petition alleged that AHCA departed from the essential requirements of
Florida law in that it failed to take only that action which is necessary to protect the public
interest as requited by § 120.60(6)(b), Fla. Stat. Oakridge asserted that an emergency
Moratorium was not warranted for conduct by a former employee alleped to have occurred over
eight months earlier, Oakridge argued that the Order of Tmmediate Moratorium was not based
upon facts justifying a finding of immediate danger to the public health, safety or weifare as
required by Florida law.

In the late afternoon of May 18" AHCA lifted the Moratorium, three weeks afier its
imposition. (Exhibit L). The evidence shows that Alan Levine was involved in the decision to
lift the Moratorium. (Exhibits M, N), AHCA did not issue a press release about the removal of
the Moratorium, and the original press release remains in place on AHCA’s website today.

Oakridge filed a Notice of Voluntary Dismissal of the Petition as the claims regarding the
Moratorium were moot.

On May 22, 2006, AHCA filed an Administrative Complaint (“Complaint™), pursuant to

§ 120.569, Fla. Stat., and Ch. 28-106, Fla. Admin. Code,, seeking administrative fines in the
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amount of $274,000.00. The Complaint contains the same allegations as the Moratorium
Order, including allegations thar an emergency still exists.

On June 1, 2006, Oakridge filed its Petition for Hearing Involving Disputed Issues of
Material Fact, denying the factual allegations relied upon by AHCA in its Complaint and as set
forth in the Order of Immediate Moratorium on Admissions.

Pursuant to § 120.569(2)(d), Fla. Stat., AHCA may only refer a petition that is in
“substantial compliance™ with the requirements concerning the timing and nature of the
allegations to be made as set forth in subsection (¢) of that same statute. Under the statute,
AHCA has 15 days in which to review the Petition for Hearing and to refer the matter to the
Division of Administrative Hearings for assignment of the matter to an administrative law judge.

During the review petiod, Oakridge called AHCA. seeking expedited transmittal. AHCA
advised petitioner’s counsel that the Agency’s clerk was “out of the office” and the Petition
could not and would not be reviewed until he returned. AHCA further advised that no other
apency official was designated to perform this review function.

On June 15, 2006, the Petition was forwarded to the Division of Administrative Hearings.
A hearing is scheduled for the week of November 14, 2006.

Additional facts to be adduced at the hearing: In June, 2006, Alan Levine was appointed
President and CEO of the North Broward Hospital District, (Exhibit 0). On May 3, 2006, two
days after the Moratorium was issued, the owners of a competitor and neighboring facility,
Tenant Health Care Corp., announced its intentions to expand its outpatient services. (Exhibit P).

Both sides have taken discovery depositions. They have not all been transeribed as of the
date of these pleadings, but those which have been transecribed bear directly on the matters in

dispute. The portions that are most relevant, and attached hereto, contain proof that Alan Levine

10
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has personal knowledge of the claims or defenses, and that he possesses knowledge and
information that cannot be obtained by any means other than taking his deposition.
ARGUMENT

THE FORMER SECRETARY OF AHCA IS NOT IMMUNE FROM

GIVING SWORN TESTIMONY IN DISCOVERY PROCEEDINGS IN A

PETITION FOR REVIEW OF AGENCY ACTION IN WHICH HE

PERSONALLY PARTICIPATED AND WHERE HIS KNOWLEDGE IS

RELEVANT TO THE CLAIMS AND DEFENSES AND HIS TESTIMONY

COULD LEAD TO ADMISSIBLE, EVIDENCE ON THE CREDIBILITY

OF THE AGENCY’S PROOF, BIAS, AND ABUSE OF DISCRETION

Petitioner argues that former AHCA Secretary Alan Levine is immune from giving sworn
testimony in discovery in this action based on the “Apex Doctrine,” Petitioner’s assertion is
wrong for several reasons: (1) the Apex Doctrine has not been adopted by Florida courts; (2) the
Apex Doctrine conflicts with Florida’s discovery rules: and (3) even if applied to this case, the
Apex Doctrine requires Petitioner to attach an affidavit of Alan Levine swearing that he has no
relevant knowledge in this matter, and Petitioner has failed to do so. Petitioner’s arguments fly
in the face of the evidence produced in discovery to date and ignore the fundamental precepts of
the discovery process.

First and foremost, Petitioner fails to alert this Court to the opinion of the Fourth District
Court of Appeal in Citigroup Inc. v. Holtsberg, 915 So. 2d 1265 (Fla, 49 DCA 2005), wherein
the Court held that “no reported Florida appellate opinion has expressly adopted the [Apex]
doctrine.” Citigroup at 1269. The Court further stated that such a decision would have to be
made by the Florida Supreme Court because it would conflict with Florida’s broad discovery

procedures which are within the province of the high court. Citigroup, at 1269. The Apex

Docirine requires a showing by the party seeking discovery that the witness has “unique or

10

.1
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SUperior knowledge.” Such a requirement is diametrically opposed to Florida’s discovery
process which allows a party to discover any matier not privileged which is relevant to the
subject matter of the pending action or appears reasonably calculated to lead to the discovery of
admissible evidence. Rule 1.280, Fla. R. Civ. Pro. The Florida Supreme Court has not altered
these rules; no Supreme Court opinion exists which adopts the Apex Doctrine. Moreover, the
Apex line of cases from other jurisdictions, cited in the decisions quoted by Petitioner, reveal a
requirement that the person secking to avoid giving testimony swear they have no unique
knowledge. Thus, even if the docirine applies, AHCA has not met its requirements. Alan
Levine has supplied no such affidavit, and in fact the evidence shows he could not,

The First District Court of Appeal generally holds that a parly may not take the
deposition of an agency head unless it shows the testimony 10 be elicited is “necessary, relevant,
and unavailable from other sources.” State, Department of Health and Rehabilitative Services v.
Brooke, 573 So.2d 363, 371 (Fla. 1¥ DCA 1991). The Supreme Court has not opined on this
“pryle.” In any event, and if this Court finds Mr. Levine, as a former agency head is entitled to
that consideration, Respondent Qakridge can meet that test.

Indeed, there are no Florida Supreme Court decisions granting immunity to former public
agency heads from being deposed. The only decision on point, a recent First District Court
opinion in Horne v. School Board of Miami-Dade County, 901 So. 2d 238 (Fla. 1% DCA 2005),
stressed that this was a question of first impression in Florida. Citing public policy reasons, the
Court held that the immunity rule is equally applicable to former agency heads, but it did not
declare the rule to be absolute. A party who meets the scope of discovery test may take the

deposition. Respondent can meet the test here.

2 Department of Agrieulture and Consumer Services v. Broward County, 810 So.2d 1056 (Fla. 1* DCA 2002),
heavily rclied upon by Petitioner (Motion, § 6), was criticized in Citigroup, supra, for applying the unique
knowledge test.

11

12
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Unlike former Education Secretary .Jim Horne, who attached an affidavit that he had no
personal knowledge of the agency action, Mr. Levine has not filed such a sworn statement. In
fact, he cannot. AHCA admits as rnu.chl in its Motion, by arguing that his “memories as 1o
meetings, telephone calls or negotiations c@uld not possibly have any relevance to the counts in
the Administrative Complaint.” Motion, §3a. However, as the attached ermails indicate, it was
Mr. Levine who personally gave the aunthorization to serve the Moratorium, approved the legal
theory used to support it, and issued a puﬂic statement about the agency action. (Exhibit D).
His memories of these events have everything to do with this case. As the evidence will show,
the AHCA surveyor who conducted the inve5'tigation was taking direction from Tallahassee
(Exhibit Q), and that pressure led to a sloppy investigation and misrepresentations of facts which
persist to this day. Those “facts” are set forth in the Moratorium Order which forms the basis for
the instant Petition. Indeed, the Petition is simply a regurgitation of the misrepresentations
contained in the Moraterium Order.

In the Horne case, supra, the former agency head supplied an affidavit that any
information known by him was also known by his former staff members In the instant case, top
level AHCA officials, including Levine’s Deputy Sceretary, made it very clear that Alan Levine
has information about this case that they do not. On three occasions, these witnesses advised
counsel for Qakridge that questions being put to them would have to be directed to Alan Levine.

[Counsel for Oakridge, referring to an email by Alan Levine]
Q: Why would Alan Levine have any doubt as to whether the
facts were as they had been presented to him?

[Polly Weaver, Chief of Operations, AHCA]
A: I don’t know. You would have to ask Alan Levine.

Q: Okay. And why would he have any knowledge of who the

owner of Oakridge is?
A That I don’t know.

12
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Q: Okay, I have to ask him that too, right?
A. Yes.

(Deposition of Polly Weaver, - Exhibit R).
And from the transeript of the Deputy Secretary’s deposition:

Q: And so in that email are you referring to the Secretary, Alan
Levine?
A: Yes.

Q: %o in fact it appears from that email that the Secretary has
weighed in on the issue of the lifting of the moratorinm; is that
correct?

A:  To the extent that they needed a plan of correction and
corrections to be made before it could be lifted, [ would say yes.

Q: And do you know how the Secretary's decision and his
direction was communicated to anyone representing Oakridge?
A: No, not myself. Ithought they had meetings with him or that
Mr. Lamb [counsel for Oakridge] had met with him or with the
Chief of Staff.
Q: Okay. But that email doesn't say the Chief of Staff. It says
the Secretary, correct?
A: Right,
Q:  And so you're not aware of how and when or where that
communication between the Secretary and Oakridpe had taken
place, correct?
A: Tdon't recall at this point, no.
Q:  So the only way for us to know that would be to ask the
Secretary, correct?
A: Unless Mr. Lamb [counsel for Oakridge] can tell you.
(Deposition of Deputy Secretary Elizabeth Dudek, Exhibit 8).
In Horne, supra, the party seeking the deposition had deposed only three agency
employees before seeking the deposition of the former agency head. The court found this fact to

be persuasive in denying access to the former agency head. Tn the instant case, Respondent has

deposed numerons AHCA employees including the Deputy Secretary. The above two upper

13
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management AHCA employees have indicated that Alan Levine has knowledge about this case
which they do not. If the opportunity to discover this information from other sources is key, then
the fact that the witnesses directed counsel to ask Alan Levine for answers proves that
Respondent Oakridge has exhansted all other avenues of obtaining his knowledge.

Moreover, AFICA asserts that Respondent is seeking information which it has already
requested in a public records request dated September 28, 2006. Motion,  13. AHCA misleads
this Court. Indeed, Respondent filed the aforementioned public records demand, but to date,
almost a month later, AHCA has not provided any of the requested documents cited in the
Motion. (Exhibit T). Thus, Respondent has been frustrated in its atiempts to discover the
information it needs to butiress its assertions. AHCA holds all the information and it is not
revealing it. Respondent’s only recourse is to depose Alan Levine.

The knowledge which Mr. Levine possesses bears directly on the course this
investigation took. He knows why he personally directed it, he knows the circumstances and the
timing of both the investigation and the reports, and he knows why the agency has taken
draconian action in this matter. The selective nature of this action is in question. The credibility
of the investigation is at issue. AHCA previews this point when it asserts that there were
“negotiations and exchanges between health facility regulatory surveyor managers [and] the
Secretary of AHCA.” Motion, ¥ 3a. The phrase “negotiation” implies compromise.
Compromise is exactly what is at issue here. Compromise of agency credibility.

There are numerous factual disputes over the allegations contained in the “investigative
re];:orts.”3 One such example is over whether Respondent notified AHCA afler learning of one
of the alleped incidents. Respondent intends to offer proof that such contact was made.

Respondent will also show that in its investigation AI{CA chose not to look for any evidence of

* Respondent intends to reveal the misreprasentations and diserepancies in their fuliness at the hearing,.

14
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an “adverse incident” report by Respondent, In fact, the person to whom the matier was reported
no longer works at AHCA and in her deposition, she testified that she has been prevented {rom
searching her emails to determine if she made any notes of the communication.” Without access
to her records, she is unable to confirm that the report occurred. Respondent has demanded these
records via public records demand, but, of course, AHCA has not responded.

As previously stated, Alan Levine allegedly recused himself from participating in a
meeting with representatives of Oakridge on the ground that he wanted to avoid the appearance
of impropriety because he was applying for a position as the head of the North Broward Hospital
District (“NBHD”). The NBHD is composed of a number of Broward health care facilities all
of which are in direct competition with non-member facilities. Oakridge is not a member of the
NBHD. By laking swift and harsh action against Oakridge, even if unwarranted, Alan Levine
was conceivably able to achieve at least three goals® (1) to impress the NBHD Board and
thereby personally benefit; (2) to give an unfair advantage to any other Oakridge competitor; and
(3) to show the Florida Legislature that his agency was not “asleep at the switch.” In fact, Alan
Levine was so concermned about the impression on the Legislature that he notified his chief of
staff to schedule meetings with the Broward delegation to advise them of his actions in this
matter. (Exhibit U). He was able to have meetings with legislators, but he could not meet with
Oakridge representatives. The Legislature, of course, appropriates the budget for AHCA, and
perhaps the local delegation has some influence on the NBHD BRoard hiring decisions. In any
event, the facts are that Alan Levine was appointed to the position of President and CEO of the
NBHD on June 28, 2006, and that he was being considered for the appointment during the course

of his apency’s action apainst a Broward health care facility., And as has been shown,

¥ This deposition was taken last weelk and has not yet been transcribed.
5 These are admittedly suppositions. Oalcridge, and this Court are entitled to know the truth.

15
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Oakridge’s closest neighboring facility, and competitor, Tenant Health Care Corp., announced
during the Moratorium that it would be focusing its strategic efforts to enhance outpatient
services in its facilities.

In Citigroup, the Court quoted a scholarly article with approval when its author wrote:
“[C]ourts should not hesitate to deny protection if it appears that the apex official has personal
knowledge of the relevant claims at issue or if the motivations behind corporate actions are at
issue.” Citigroup at 1270, quoting Moskowitz, Deposing ‘dpex’ Officials in Florida: Shooting
Straight for the Top, 72 FLORIDA BAR JOURNAL 10 (Dec. 1998).  The motivations of
AHCA witnesses at all levels, and thus their credibility, is in question just by virtue of their
involvement in this case. The motivations of the Agency to act precipitously, unreasonably, and
excessively are called into question by the facts themselves. There is no doubt that Alan Levine
was calling the shots. The unanswered question is, *why?”. The mystery is deepened by his
alleged recusal, but this is contradicted by evidence of his highly personal involvement in this
case. The trouble here is that no one from AHCA who has been deposed is able to define with
specificity when Mr. Levine recused himself, and whether he violated that recusal by becoming
involved in this case. (Exhibit V, W), and such dates as have been discussed are internally
inconsistent: Levine couldn’t meet with Oakridge representatives about lifting the Moratorium,
but he was involved in the decision to lifi the Moratorium. AHCA has not provided Oakridge
the information it seeks about the recusal. Mr. Leving is the only source of this information and
Oakridge is entitled to learn more about it.

Respondent Oakrid pe seeks to prove that there was ample motivation for a hurried
investigation, ample motivation for a harsh result, ample motivation for public attention, to the

point of alarm, and ample motivation to try to ruin the standing of Qakridge in the community.

16
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Respondent submits that the proof is in the hands of the documents AHCA is withholding and in
the memory of Alan Levine. Do these matters affect the review of this case under principles of
agency authority? Absolutely, Do these matters affect the veracity of the AHCA testimony to be
offered? Absolutely. Do these maiters affect this Court’s assessment of the Agency request for
punishment should Oakridge be found in vielation of the applicable regulations? Absolutely. Are
these matters then discoverable? Abselutely.

AHCA has maintained this enforcement action in an arbitrary and capricious manner:
from pulling the trigger to shut Oakridge down to dragging its feet to lift the Moratoriumy; from
Levine's refusal to meet with Oakridpe represemtatives to AHCA’s pushing the federal
govermment to take precipitous action, which it did not do; from deliberately misrepresenting
facts in the reports and pleadings to withholding documents to prove the falsity of the charges;
and, in the end, secking fines that are grossly disproportionate to the fines sought by AHCA
apainst other entities. As just one example, Tenant Health Care Corp. which owns the
aforementioned competing facility next door to Oakridge, was found in violation of multiple
health care regnlations in its Palm Beach Gardens facility, which violations resulted in defective
surgeries, massive post-operative infections, and multiple human deaths in 2003. AHCA fined
the Tenent facility a mere $95,000.00. Individuals closely associated with Qakridge have
publicly complained about AHCA’s woefully inadequate enforcement response against Tenent in
this instance and in others, and Oakridge believes, Alan Levine is aware of this. Yet, by
comparison, and inexplicably, AHCA secks fines against Oakridge in the amount of
$274,000.00! For reasons which are not yet fully known, but which Qakrnidge seeks to

determine, AHCA has taken an excessive position on the stale and disputed allegations here,
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while piving more favorable treatment to at least one of its competitors in whose facility multiple
patients have died as a result of the violations.

Once again, Oakridge has attempted to discover from AHCA the universe of fines and
penalties assessed against similarly situated facilities, only 1o have the door remain stubbornly
shut. Respondent’s public records demands and discovery requests on this issue have been o no
avail.’ In this regard, Secretary Levine is the only person who can shed light on the actions of
his agency during his tenure.

Thug, Respondent has established that Alan Levine possesses personal knowledge that is
relevant to the claims and defenses in this action and that his testimony could lead to admissible
evidence on the credibility of the agency’s proof, bias, and abuse of discretion. The burden
shifis to Petitioner to prove how Alan Levine will be embarrassed by this inquiry and by the
manner in which the discovery process is alleged to be overly burdensome. Petitioner offers
nothing more than “outrage.” Motion, §11.

The discovery Tequests pre-dating April 2006 are for the purpose of determining when
Alan Levine began to seck the NBHD position, which is the reason given for his absence in
meetings with Qakridpe representatives regarding the Moratorium. Alan Levine’s personal
telephone records were requested under the assumption he no longer has access to his business
phone records, and the telephone records are sought to determine if he called any member of the
NBHD Board or any competitor of Ogkridge during the pendency of this case. And as has been
seen, AHCA refuses to comply with Respondent’s discovery requests and public records demand

seeking access to these and other documents.

¢ Qakridpe scheduled a deposition of an Agency Representative For the purpose of obtaining records of fines and
penalties in other, similar cases. Oakridge cancelled the deposition on the representarion of AHCA counsel that the
documents would be prodnced. The documents AHCA produced are not in compliance with the Notice. Oakridge
is rescheduling the deposition,
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AHCA cannot meet the burden placed upon a party seeking to prevent discovery. Florida
has liberal discovery rules and AHCA has demonstrated no reason to deny Oakridge access 10

the evidence to support its claims. The Motion should be denied.

CONCLUSION

Alan Levine may feel that his days of public service are over and that he should no longer
be subjected to scrutiny for the actions he took as Secretary of AFICA. But the law allows such
inquiry when it could lead to evidence relevant to a ¢laim or defense. In this case, the reasons
for Alan Levine’s personal involvement in this case, the timing of it, and the excessiveness of it,
are all relevant to the credibility and validity of the agency action and allegations against
Oakridge. This is not speculation. Oakridge is not hoping to discover “something” that will
“somehow” be relevant in “someway” to this case. Motion, ¥ 11. Oakridge is not asking 10
rummage through Alan Levine’s filing cabinets “to see if they contain anything useful.” Motion,
Y12, citing Menke v. Broward Counly School Board, 916 S0.2d 8 (Fla. 4" DCA 2005).
Oakridge has already discovered the questions to be asked; Oakridge is entitled to the answers.
Whatever the answers, whatever the motivations, Alan Levine should have no difficulty
articulating them. The events occurred only a few months ago. The facts are not complicated.
The deposition won’t take very long. This Court should deny AHCA’s Motion for Protective

Order seeking to deny Oakridge access to the sworn testimony of its former agency head.
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Respéctfully Submitted,

l S e

Melanie Ann Hines, Esq.
Florida Bar No. 279250
mhinesfbergersinperman, com
BERGER SINGERMAN
Attorneys for Respondent

315 South Calhoun Street, Suite 712
Tallahassee, Florida 32301
Telephone: (850)561-3010
Facsimile: (850)561-3013

CERTIFICATE OF SERVICE

I HERERY CERTIFY that the original has been filed by hand delivery to the Division

of Administrative Hearings and a true and correct copy of the foregoing has been furnished via

overnight delivery on October 24, 2006 to all couns«ZZ:o(M/ %_

elanie Ann Hines, Esq.

Counsel of Record

Nelson Rodney, Esquire Tampa, Florida 33602
Agsistant General Counsel
Agency for Health Care Administration

33§Q NW 52nd Terrace Robert Nichols, Esquire

Sulllb" !03 Ruden, McCloskey, Smith, Schuster,
, 40] East Jackson Street, 27" Floor

Bruce Udolf, Esquire Tampa, FL 33602

Berger Singerman, et al.

350 E Las Olas Blvd.

Ste 1000 ) Joseph Cartolano, Esquire

Fort Lauderdale, FL 33301-4215 46 N.E. 6™ St.

‘ Maimi, FL 33132
Bruce Lamb, Esquire

Ruden, McClosky, Smith, Schuster,
& Russell, P.A.
40} East Jackson Street, 27" Floor
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ALLEGATIONS CCR#2006003748
Respondent Area Office: | Recording ProCode; 14 Priority: 1
| OAKRIDGE AMBULATORY SURGERY, LLC
‘ 1000 N.E. 56TH STREET
FORT LAUDERDALE, FL 33334
. (954) 958-0617
AMBULATORY SURGICAL CENTER | Resp Client Code: 14
Date Received: 04/25/2006 - File # 14960371
Closed Date; 05/24/2006 License # 1081
Complaint Status: Complaint Closed Medicaid #
Inspection Disposition: Completed Medicare # 101309
COMPLAINANT
AHCA INTERNAL
COMPLAINT SUMMARY

- A former (let go a few months ago) employee, holding himself out as a licensed MD, has been arrested for sexual assanlt on 2 female
patients whije under angsthesia; one eccurrence was in 02/05 and the 2nd was in 05/05, (Taken from FOX news TCROLT).

ALLEGATTONS SUMMARY

Type Cde  Type Dese Dispsn Dese Comment

28 Patient Abuse/Neglect Confirmed Facility failure to provide care and services in an
environment free frorm sexual abuse,

EXHIBIT
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Dale: 4/25/2006

. ALLEGATIONS CCR#2006003748

RESP AL 10 ‘Racording FroCode: 14
Roepondont ot 14 . OAKRIDGE AMBULATORY SURGERY, LLC . -
(nsp Dispasilior: Nonss = = 4000 N.E. E6TH STREET R . FRAES #14360371
Dte Recvd: 04/25/2006 FORT LALIDERDALE, Florida Y3234 .
(254} 950-0617 . License #1081

" Dale Closed; D4/25/2008

COMPLAINT SUMMARY |

‘ o COMBPLAINANT
A fnerzr {fel oo b fow montha ago) efmployaa, Kolding himself out ma n llonaed MO, hasbeon - TIRLE:
armeited far sexual assault on 2 fama)e palianls while Wndor anesthesia; ane asturronce Was in )
D2/25 and the 2nd was [n 05/D5, (T:!kan frorm FOX news report), © NAME: AHCA INTERNP‘L'
L ADDRESS:
CITYIST: |
© PHONE:
ADDIR2:
¢ ADDR3;
EMAIL
Aligtn Typ Cia Allgtn Typ Dosg Allain Mispoalan Dess Allgtn Gront l
" 28, IPatlent Abuse/Nogian ’ F - ‘
a;ﬂlﬁ{,’ failura to provide carp ane :rjarv[r:.a::‘m an environrment frae lrom Bﬂll .

Htwo o Eophya psip S o S
ﬂﬂé\'/a IR BB fomdbie | P
:,7!21&/2%""'75’ /4'*‘%5”- 5/-\“//555’

%"\"}

AHCA-PRD-6/28/06
00320

EXHIBIT

Ry

Anaort: BWRAES, |V 0MPLAINTS| REAL Tib RE i :
‘ 2 PERTSW
i, s oo ANTAL el T PGS eaiallicn_LvaRRSAR_ALLEG i
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againgt the Tacility?

Brandi L. Brewn

Deputy chief of starfs

Agency for Health Care Administration
BEQ/B22-5768

————— Original Megsage-----

From: Levine, alap '

To: Weaver, Polly; Knapp, Rebecca; Madden,
Stevean .

CC: Alferd, Barbara

Sent: Thu apr 27 15:15:03 2008

Subject: RE: Meads Up: Cakrideme ambulatory
Surgery Center--ft . Lauderdale

Thanks polly.

Thie 1g pmad Mtuff.

They should be aghamed.

Not knowing their baszic Teeponsibility is
inexcusable.

The faet they didn't even disgipline the
employee (much lessz report it to law
enforcement) sayes more te me than anything else.
They should not be ip the husinesa of caring for
peEople.

Please keep me informed. ‘

Frankly, T would not be Cpposed to revocation.

They broke the law. Pleaze let me know our
options bsfore we do anything, &

fiom:_ Weaver, Polly

Sent: Thursday, Aprii 47, 2008 2:48 BM

To: Levine, Alan; Knapp, Rebeooy; Madden,
Steven :

Ca: Alford, Barbara

Eubiect: RE: Heads Up: Cakridge Ambulatoxy

Surgery Cepter-_pp. Lauderdale

at other DOH referraig due to the lack of
activicy on behalf of facility management .

From: Levine, aAlan

Sent: Thursday, april 27, 200g 2:46 DM

To; Knapp, Rebecwra; Madden, ftevan

Cc: Alford,'Barbara; Weaver, Polly

Subiject: RE: Heads Up: Oakridge Ambulatory
183
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Surgery Center--Ft. Lawderdale

Thisg i=s sericug.

We ehould be locking at maximum fines for nen-
compliance in reporting, and even sanctiopns
heyond that.

From: Knapp, Rebewoez

Sent: Wednesday, Rpril 26, 2006 4:50 BM
Ta: Levine, Alan: Madden, &teven

O Alford, Barbara; Weaver, Pally
Subject: Heads Tp. Cakridga Ambulatory

Surgery Center--Ft. Lauderdale

FOX news station dld a news segment op this
Ambulatory Surger Center lagt night. (This
cemplaint wag noe reported to us.) A former
{fired in Auguat 2005) employee has heen
arrested for sexnal assault on 3 female patientg
under anesthesia; one Qoourrence was in 03/05
and the 2nd was in 05/05.

Our surveyor has confirmed 3 incidents of sexual
assault on patlents at this AZC. The ASC'wm

CEQ, risk manzager and mrsing staff were aware of
the assaults and never reported them to the
police or AHCA and dig nor digcipline the
emMployes. Nurses are mandatory reporters. This
is pagt Don-compliance; howsver, probhlems
continua,

It appears we have immediate-jenpardy, and the
surveysr has adviged the administrator. Rigk
manager, nurges, techs are gtill nor aware of
Policy & Procedure, or of whatr action to take if
Bameone reports sexual abuse of a ratient by an
employee. . Thay were not aware they needsd to
call the poliece, eall APS, or what to do with
the employee. The facility is elosed for
tonight, but the ivestigation will be ongoing
tomerrow to gather more facts., Diane Reiland,
Fleld OEfice Manager, is ap top of this. Ap of
teday, they were Btationing at leagt 2 nurses in
the recovery rooms. we will keep you posted,

B.
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]

STATE OF FLORIDA
AGENCY FOR HEALTH CARE ADMINISTRATION

STATE OF FLORIDA, AGENCY
FOR HEALTH CARE ADMINISTRATION,

PatItionar,
AHCA No: 2006003871

Va.

OAKRIDGE AMBULATORY SURGERY LLC, d/b/a
OAKF{IDGE AMBULATORY SURGERY, LLC,

Respondent,

" _ORDER OF IMMEDIATE MDRATDRIUM ON ADMISSIONS

THIS CAUSE having come bsfore the Secretary of the Agency for Health Care
Administration (hereinafter “‘Agency") and after careful review of the record and after
* being otherwise fuily advised, theé Secretary finds and concludes as follows:

FINDINGS OF FACT

1. The Agency i is tha state agency charged wrth the raspanalblllty of
regulating and Ilcansmg ambulatory surgical centers pursuant to Chapter 395, Florida
Statutes (2005) and Chapter 39A-5, Florida Administrative Code. ‘

2. Respandant, Oakridge Ambulatory Surgary, LLLC, d/b/a Qakridge
Ambulatary Surgafy, LLC (hereinafter *Respondent™), is licensed by the Ageney to
operate an ambulatory surgery center located at 1000 NLE. 58“‘ Street, Fort Lauderdale,
Florida 33334, having baan issued license numbar 1081. The Agency has determined

- that conditions at Oakridge Ambulatory Surgery are grounds for the imposition ofan

EXHIBIT
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immediate moratorium on admissions to Respondent's facility puréuant to Section
395.1085(5), Florida Statutes (2005), | |

3. The current census is 12 cases. The admission of new patients into this
facility would pose an |mmedtate and serious threat to the public health or safaty of
patients, Upon dehvery of the Immediate Drdc-:er af Moratorium, no new cases can be
admitted. Admitting new patients whlle the facility is failing to meet standards of care
required by the Florida Administrative Code and Florida Statutes would place new
patients in irﬁmediate danger, Therefore, an order of immediate moratorium is the only
method by which te avoid further harm to patients.

4. The only way to prevent Respondent from admitting new patients is by
issuing this Order of Immediate Marato.rium prohibiting Respondent from admitting new
patiénts. _

5. Pursuant to Section 385.0197(1)(z) and (o), Florida Statutes (2005), every
licensed facility (ie., hqspital) shall, as part of its administrative functions establish an
internall risk management program that includes (a) the investigation and analysis of the
frequency and causes of specific types of adverse incidents to patients, and (b) the
development of appmpriéta measures to minimize the risk of adverse -incidents to
patients. Pursuant to Section 395.0197(9), Florida Statutes (2005), the rlsk manager is
sper:lf' ically required to investigate every allegation of sexual mnsconduct |

B. Pursuant to Rule 59A-10. 002(14) Florida Acimlmstratlva Code (2005)

“risk management" Is defined to mean the 1dent|ﬂc:atmn, investigation, analysis, and
evaluation of .r_isks and the selection of the most advantageous method of correcting,

reducing, or eliminating identifiable risks,

Page 2 of B
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7. The facility does not have an operational internal ;isk management
program to investigai_e and analyze édverse incidents and take appropriate measures to
prevent future occurrences and thereby assure the health and safety of patients.

8. Based on information received on or around April 24, 2008, the Agency
visited the facility, conducted interviews with staff and reviewed facility documents on or
around Apri] 25, 2006. o

¥ 9. On February 4, 2005 a faméie patient complaine.d to nursing personnel
that a male staff member (Staff #1) touched her breast and placed his finger inta the
SUbjECt'S sexual organ, Nursmg personnel reparted this mcident to the Admmlstratorl
Risk Manager who documented an incident report spemfymg staff #1 touched the
subject 5 braasts and placed his hand down the subjects pants, and touched her "belly
button” which was other than what the patient had reported.

10. Nursing personnel reported to the Administrator / Risk Manager in May
2005, that they observed the same male staff member mapprnpnately touc:hmg the
pubic area of a female patient who had been sedated and was in the Recovery Room
The patient was in the recovery room after conscious sedation, asleep on a bed in the
recavery room with a curtain closed. Th‘ere was a slight opening where the RN

- observed the male staff member. The RN who observed this, asked another nurse
working in the recovery room to witness what he/she saw. Both.'nurses obsérved the
male staff mémber touching ‘the patient's pubic area. There was no incident report
generated or investigated regarding this incident. The bolice were not informed of this

incident. The staff was generally afraid to make any complaints to the fadility. Those

Papge 3 of B
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who did were reprimanded. The facility did not investigate and document any and all
complaints, whieh may affect a petieht‘e safety and welfare.

11, Four registered Nurses and one Surgical Technician stated that this
same mele eteff member isolated female patrente In the bathroom, and assisted them
to change :nto their clothes After the allegation in February, a charge nurse instructed
staff #1 to etep that practiee. Staff #1 stopped it for a few weeke and then.continued to
isolate female patients in the restree'm. The staff further stated that a Plastic Surgeen
had made complaints about staff #1 staring at the breasts of female patients. An RN
stated that the Plastic Surgeon had written a letter about the allegations. The staff #1's
empleyee file did eehterh a letter about the employee's competence, but did rret
mention the sexual abuse allegation. Other staff members corrobarated that the Plastic
Surgeon had made the allegations. These incidents were not- 1hveet|geted or

: deeumented on incident reports. All of the nurses' complaints prior to'the Physician's
complaints were not rnvestrgeted. |

12 AnRN ‘steted that they r:rerferm standing preps on fernele patients prior
to eurgery The patient stands up naked with arms above the head and legs spread
open. They eweb Betadine all over the body, including the breaete and between the
lege, Several nurses noticed staff #1 would stop daing work and would tumn and face
the back of the patient, and watch the procediure. The petrent would be unaware
because they would be faced the other way. The nursing staff requested steff #1 1o
leave the room. This happened on more than one occasion. The RN told the Risk

Manager designee about this before September 2004.,
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.13, otaff #1 was termmated on August 15, 2005, However there were at
[east feur incidents datmg back to before September 2004 invalving mapprepnate
behavior by staff #1 before any action was taken by the facility to remove this staff
member. Three of those incidents, the in'apprepriate staring at patients, the isolating
female patiente and assisting them in undreeeing, and the touching of a patient's pubic
| area in May 2005, were never investigated by the risk manager or anyone else at the
fac:mty
14. On oraround April 25, 2006, the Risk Manager for this faeility‘wes
interviewed. The rie.k manager did‘ nof feel, even up to the current time, that there was
| any problem with-the risk management functionu The risk manager was not
knewledgeeble of the facility's policies and procedures or of state risk menagement
requirements.
15. One of the most important components of a risk management function
is that staff complaints a.ncl concems are fully investigated and reported. Here staff did
not feel their observations of inappropriate behavior were treated seriously and even
worse, staff was reprimanded for coming forward with these complaints. This fostered
an atmosphere in Wthh observed incidents would not be reported and therefore the
pratection of the patients was compromised.
1B. The risk menagement 1ssues of not mvestlgatmg mmdente fostering an
'enwronment In which incidents are not reported, and being unaware of the facility's own
policies and preceduree and state requtremente regarding the reperting of adverse
incidents continues ta exist presently and therefore present a current threat to the

heeith and eefety of patlents
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17. | Section 395.0197 Florida Statutes (2005) requires every ambulatory
surgical center to estabiish an internal risk managamént program. The functions of that
. program include the investigation and analysis of adverse incidenté to patients and the
development of appropriate measufes to minimize the risk of adverse ihcidents to
patients by preventing future adverse incidents,
18. The legislature clearly delineated the purpose of a risk management
program in Section 395.10971 Florida Statutes (2005). The"‘contﬁ:l and prevention of

medrcal accidents and injuries is a 5|qn|f‘c:ant public health and safetv concern

(emphasis added). An essential method of controlling medmal injuries is a
comprehensive program. of risk management as required by s. 395.0197. The key to
such a program is a competent and qualified health care rigk manager’. =

18. Withoﬁt a functioning internal risk management program where serious
incidents are investigated and preventive measures (such as assuring staff are not
along with patients, referring offending staff for police investigations and t:rnely
termmatmg staff that are repeatedly involved in inappropriate behawor) are instituted,.
the health and safety of patients cannot be assured. Without a functioning internal risk
management progl;am patterns of prohlemé cannot be discerned, frends cannat be
determined, and causes of repeat incidents cannot be eliminated.” Every current and
future patient at this facility is therefore atrisk due to the lack of a functioning ‘inter.nal
risk management program which should be able to prevent adveré.e incidents before
.they nceur. |

20. Because of the egregious nature of the acts committed by this facility,

Petltloner requests tha ISsuance of an Order of Immediate Moratcmum to assure the
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health and safety of the public. The Agency will take further.enfercement measures as
warranted.
| _ceN'c:LuemNe OF LAW

1. The Agency has jutisdiction over the Reependerit pursuant to Chapter
385, Florida Statutes, end Chapter 59A-5, Florida Administrative Code.

2, Besed on the foregoing Find:nge of Fact, the Secretary concludes that
conditions in the fecnfty present a threat {o the health or safety of the petlente
warrenimg an immediate moratorium on admissions to Respondent's facility pursuant to
Section 395.1065(5), Florida Statutes (2005).

3. The Agency shall promptiy proceed with any other administrative action to
be brought against Respondent based upan the facts set out herein and eheil'previde
notice to Respondent of the right to a hearing under Section 120.57, Florida Statutee, at
the time such ectien is taken, |

IT IS THEREFORE ORDERED THAT:

1. Reepondent is hereby UNDER AN IMMEDIATE MORATQRIUM ON
ADMISSIONS and shall not agmit any patients unti the moratorium is lifted by the
Agency

2. Respondent shall post this notice of moratorium in a location visible to the
public until the moratorium is lifted by the Agerrey.

| 3, Respondent shall provide the Agency a written plan of correction and
notify the Agency in writing when all vieietiene are corrected so the Agency may inepect
the Respondent's facility to determine whether the moratorium may be lifted,

4, The Agency shall monitor the conditions at Respondent's facility on a
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regular basis and notify the Respondent when the moratorium is lifted.

DONE AND ORDERED in Tallahassee, Leon County, Florida, this  Af/* day of

ZZ %;é _, 2008,

AlanLevine, Secreta
Agency for Health Care Administration

NOTICE OF RIGHT TO JUDICIAL REVIEW

THIS EMERGENCY ORDER OF IMMEDIATE MORATO | -
ORDER SUBJECT TO FACIAL REVIEW FOR LEGAL SUFFTCIEE([:WY!.SEQE?QF[NAL
.Brovles v. State, 776 So. 2d 340 (Fla, 1% DCA 2001 ). SUCH REVIEW IS
COMMENGED BY FILING A PETITION FOR REVIEW IN ACCORDANGE WITH
FLORIDA RULES OF APPELLATE PROGEDURE 9.100(b) and (¢). See Fla. R. App
P. 9.190(b)(2). TO BE TIMELY, SUCH A PETITION FOR REVIEW MUST BE FILED

WITHIN THIRTY DAYS OF RENDITION OF ' = |
MVEDIATE MORATOR THIS EMERGENCY ORDER OF
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infarmation, ang may be used only Ly he persan or entity to which it is

addressed, If the reader of this &-mail is not the inlended reipient er his

or her authorizad agent, the reader js hereby notffied tat any
disserination, distrinuticn or conying of lhis e-mall is prahibltad. If yau

have received this e-mail in eror, pleass reply to the sencer and delete it

immediately,

Weaver, Polly

From: Weaver, Polly

Sent; . Monday, May 01, 2008 11:16 AM
Ta: Calamas, Christa

Subject: RE: Qaltridge Draft 2

thanks

-—— Original Megpsage-----

From: Calamas, Chrisea

Sent: Monday, May .01, 2008 11:15 AM
To: Weaver, Pally

Subject: FW: Dakridge Draft 2

FYI.

————— Criginal Message-=---

From: Madden, Steven

Sent: Monday, May 01, zo0g 11:15 BM

To: Levine, Alan; Browe, Brandi; Calamas,
Chriets -

Bubject: Re: Qalkridge Draft -4
' . T
Y=g with your approval. <

Sent from my RlackBerry Wirelegs Handheld

————— Original Megsage-----

From: Levine, Alan . :

To: Brown, Brandi: Calamaz, l’.‘h:l:ilsta; Madden,
Steven '

Sent: Mon May 01 11:12:41 2006
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1 it's going to take me a moment to find it -- but something
2 like I want the highest penalty levied against these people,
3 they have breached the public trﬁst, phrases like that?

4 MR. RODNEY: Objection. The document speaks for
5 itself.

6 BY MS. HINES:

7 ®) Do you remember anything like that?

8 A 1 remember the exchange of e-mails. Tim just not
9 sure off the top of my head the exact wording that was used.
10 Q Do you know why it is that Mr. Leving hecame
11 personally involved in this action?
12 A No, other than, again, there would be nothing --
13 it would be incorrect t& say, I'm sorry, that there's not
14  heen involvement by the agency secretary in other cases as
15 well. But T have no other explanation other than that.
16 0 Well, tell me how many times in your history here
17 with the agency -- by the way; how long have you been the

18 chief of field operationg?

15 A Since 1995,
20 Q Ckay. 8o for the past 11 years, how long --
21 excuse me -- how many times have you known the secretary of

22 the Agency for Health Care Administration ko bacome
EXHIBIT

23 persomally involved in the issuance of an immediate é’L
a

24 enforcement against a facility?

28 A I can't give you an exact number. I can tell vyou

FOR THE RECORD REPORTING, TALLAHASCEE, FL 850.222.54597
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1 though that a case that has maybe reached media attention
2 that's otherwise been what I would phrase a high profile

3 case, it would not be unusual to involve the secretary or
4 keep the secretary informed of the status.

5 Q Well, keeping the secretary informed is one thing.
& And if that's what you're referring to, then that's

7 different than what T asked you, which iz how often in vour
8 memory in the past 11 years has the secretary become

9 personally involved in making decisions about enforcement
10 actiong?
11 A Again, I really can't give you a number. I know
12 there have been discusszions with the gecretary about

13 particular cases.

14 0 Can you give us any examples of such caseg?

15 A Yes. One that comes to mind actually dates back
16  to earlier in my tenure in this position was with Mr. Doug
17  Cock and discussicns involving some nursing homes in that
1g case that we were having some enforcement issues with.
19 Q And he becams persoﬁally involved in the |
20  decision-making process?
21 A Yag.
22 0 Any other time that Mr. Levine has done that,
23  gotten personally involved in the decision-making process?

24 A I can't think of any offhand that T'm aware of. l

25 Q S0 why then was he Personally involved in this

FOR THE RECORD REPORTING, TALLAHASSEER, FL 850.222.5491



Oct 24 2006 15:22
0CT-24-2006 TUE 03:18 PM BERGER SINGERMAN FAX NO, 8505613013 P. 18/22

FLORICLA, AEENCY FOR HEALTH CARE ADMINIGTRATICN

JEB BUSH, GOVERNOR ALAN LEVINE, SECRETARY
FOR IMMEDIATE RELEASE Contact: Toby Philpot
May L, 2006 (850) 922-5871

Statement by: SECRETARY ALAN LEVINE
Regarding the Moratorium placed on Oakridge Ambulatory Surgery

“Today, the Agency for Health Care Administration took steps 1o halt the operations of the
Oakridge Ambulatory Surgery in Ft. Lauderdale, and it is the intent of the Agency to pursue
additional action up to and including revocation of the license of the facility.

“Upon review of the survey findings by Agency personnel, it is clear the leadership of the
facility created and fostered an environment where employees were afraid to step forward when
they saw ihe potential sexual abuse of patients. That is unconscionable and will not under any
circumstances be tolerated.

“The Florida Legislature’s intent in mandating the investigation of and reporting of sexual abuse
and other adverse incidents is to ensure patients are protected and to prevent unnecessary risk to
patients. Tn the case of this surgery center, not only did they fail to protect the patients, their

failure to do so likely resulted in harm i some women who, in good faith, sought their services.

“All hospitals and health care facilities should be on notice. Failure to investigate and report
adverse incidents is very serious, and the state of Florida will not tolerate it.”

2727 Muhan Drive = Muai) Stop #1

Fisit AHCA onl
Talluhasges, FIL 32304

artpisfahea. myflorid EX B'T

tabbles
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Dudek, Liz .

From; ‘ Dudek, Liz

Sent: Monday, June 26, 2006 3:02 PM

To: Knapp, Rebecca

Subject: Meeting on Qakridge

You and ! will not be involved. The facility is in Broward, and as Alan's delegate for the purpose, | am the fina) arbitrator:
and you, as my delegate, are also excluded as you may be me/Alan when a Final Order would need to be signed. Pollyis
handling it.

Elizabeth Dudek, Deputy Secretary
Division of Health Quality Assurance
Agency for Health Care Adminisiration
850-414-9796
dudekl@ahca.myflorida.com -

Privacy Statement: This e-mail may include confidensial and/os proprietary infarmation, and may be usad only by the PLISON oT
entity to which it is addressed. If the Teader of this e-mail is fot the tended recipient or his or her authorized agent, the reader is
herehy notified that any dissemination, distribution or copying of this e-mail is prohihited. If vou have received this in ertor, please
reply to the sender and delete it immediately.
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1 stands in for Alan Levine -- let's use his name since that
2 is the person who was in charge of AHCA at the time of thesgea
3 alleged incidents. There are conversations -- let's call
4 them that -- e-mail conversations in this batch of documents
5  that actually refer to that issue, the issue of you being
) Alan's -- that would be Alan levine -- Alan's delegate, and
7. let me ask you to take a logk at this e-mail here dated
g Juﬁe 26th of 2006. It appears to be from yvou to Rebecca
9 FKnapp, and we will mark it as ang exhibit for purposes of
10 this deposition, Exhibit No. 1.
11 (Whereupon, Exhibit No. 1 was marked for
12 identification.)
13 EY MS. HINES:
14 0 And go that you know, Nelson, there are no
S 15 indications on this e-mail of any attormey-client
16 communications.
17. L'm going to ask you to read that and explain what
18 it is you're talking about there, 1f vou know, or if you
19 recall. . “_--I
20 A AL the time of this, we had several -- let me
21 think. T believe around this time T was given delegation
22 purposes from the Secretary, from Mr. Levine, for isgues
23 involving Broward County, specifically actually Certificate

24 of Need issues because theres was I believe at the time a

25 Tumor or amn indication that he might be considered for EXHIBIT

H_

taktiles”

FOR THE RECORD REPORTING TALLAHASSEE FL.ORIDA 850.222.549
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1 employment in Broward County by an entity in Broward County,
2 and to aveid any possible cdncerns, basically I was given
3 authority to look at Broward County. That's all that I can
4 recollect. I don't remember something else related to this.
5 0 The entity that Mr. Levine was seeking employment
) from, was Ehat the North Broward Hospital District where he
7 TIOW WOIKs.
B z He now works at the North Broward Hospital
9 District. Again, I don't know the exact dates and the
10 relationship on this date, if he actually had sought
11 employment at that point or 1f there were rumors that he was
12 being considered. 8o I don't -- T couldn't say if he at
13 that point had actually sought employment there.
14 O But, in any event, do I understand that it's your
15 recollection that, at the time of‘this @-mail, that you were
16 acting in his stead because -- in order to avolid some
17 appearance of impropriety?
18 Y Right, with issues involving facilities in Broward
12  County. I think there was something similar with Medicaid
20 with the Medicaid Deputy Ssecretary.
21 0] Do you recall as you sit here today when that
22 substitution would have been implemented for Purposes that
23 we're speaking about here?
'24 A Right. I don't recall an exact date, no.

a5 | Q Was it in writing?

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.5491
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A Yes.

MZ. HINES: Nelson, ak this time T would request,
pursuant to our discovery demand, that we have a copy
of that, please, and if not, if you don't consider it
responsive to our discovery demand, certainly it's
responsive to our public records demand for g éopy of
that substitution from Alan Levine -- that might not be
the right term, but the designation, I guess it would
be called, from Alan Levine to Ms. Dudek in order to
avolid an appearance of impropriety.

MR, RODNEY: Okay.

BY M5. HINES:

) Thank you.

The date of that e-mail is what again?

A June 26th of 2006,

Q On that same day there is ap e-mail in this packet
which I would like to mark as Exhibit No. 2, which indicates
that it is a communication between you and Grant Dearborn.
50, before I mark it, is Grant Dearborn part of your legal
team?

A Yes.

MS. HINES: Okay. Nelson, I can go‘ahead and mark
this as an exhibit and you can request that it be
sealed for purposes of dealing with it by the

Administrative Law Judge pursuant to your --

FOR THE RECORD REPORTING TATLLAHASSEE FLORIDA 850.222 .549)]
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FW: Oakridge now a COP only Page 1of3
Dudek, Liz

From: Dudek, Liz

Sent:  Thursday, May 04, 2006 8:51 AM
To: Weaver, Polly |

Subject: RE: Qakridge now a COP only

What is going on?7? wow

Elizabeth Dudek, Deputy Secretary
Drvision of Health Quality Assurance
Agency for Fealth Care Adminisiration
850-414-9796
dudekl@ahca.myflorida.com

Privacy Statement: This e-mail may include confidential and/or proprietary information, and may be used onty by the
person or entity to which if is addressed. If the reader of this o-mail is not the intended recipient or his or her autharized
agent, the reader is hercby notified that any dissemination, distribution or copying of this e-mail is prohihited. If you have
teceived this in error, pleage reply to the sender and delete it immediately.

From: Weaver, Polly

Sent: Thursday, May 04, 2006 8:49 AM
To: Dudek, Liz

Subject: FW: Oakridge now a COP only

Haly geazlll

From: Weaver, Polly

Sent: Thursday, May 04, 2006 8;49 AM

To: 'Baoker, Janetta B. (CMS/5C)'; Sandmann, Doris C, (CMS/SC)
Subject: RE: Oakridge now a COP only

Well, herein lies the prablem. No one has articulated what your concerns are. We tried to set up a conferarce
call yeslerday, but ne one was available. |s there some time this morning where | can have the appropriate staff
on to discuss?

From: Booker, Janetta B. (CMS/SC) [mailto:Janetta.Booker@cms.hhs.gov] : EXHIBIT

tables

Sent: Thursday, May 04, 2006 8:34 AM I
Folly,

To: Weaver, Polly; Sandmann, Daris C. (CMS/SC)
Subject: RE: Oakridge now a COP only
If you insist on proceeding with this as an 11, please forward me the corrections you plan ta make this morming if
possible so that | can get this case out. As you are aware, it is vour call and unless there is other evidence we
-ﬁdnn't see this as an ongoing Jeopardy as the 2567 is written. Let me know how you want to praceed with Kindred
' asWynu want It to stay at || then let me know & 1 will send il oul today as well. Also, please verify that the
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- FW: Oakndge now a COP only | . Page 2 of 3

rest of the documents to complete these kits have been or are in the process of being submitted. Thanks for
allowing your staff to discuss these cases with us.

Thank You,

Janetta Booker

Health insurance Specialist
Pivision of Survey & Certification
Phone: (404) 562-7343

Fax; (404) 562-7480

From: Weaver, Pally [mailto;weaverp@ahca.myflorida.com]
Sent: Wednesday, May 03, 2006 10:40 AM

To: Booker, Janetta B. (CM5/5C); Sandmann, Doris C. (CMS/SC) ‘
Subject: FW: Oakridge now a COP only ‘

-Janetta, | was out sick yesterday. | don't agree with the determinalion to downgrade the IJ to a COR. The current
[Jis based on the fact that the facility had na plan or knowledge of what to do in the event of fuiure problems,
particularly and including sexual abuse/misconduct. If you don't already know, this is a very high profile case here

In the media. . ——

The field office has prepared the deficiency statement as you requested, but this is misguided and shauld remaln
al the jeopardy level. If you want to see the tag beefed up, that is fine, but the IJ should stand: and we can adld
-QO02 for the state noncompliance, While we can insist that the IJ stand, | would prefer to proceed with your
agreement. :

Polly

From: Relland, Diane
Sent: Tuesday, May 02, 2006 3:28 FM
To:  Alford, Barbara
Ce: Weaver, Polly
‘ S_uhjnct; Oakridga naw a COP anly

Just ta clarify:
area office to issue the deficiencies at the COP level: cover letter to state the correction fime frame {o be 45
days;

upon receipt of POC, to be reviewed for acceptability and revisit schedulad
If correction of at |east the COP issues I demonstrated, then the facilily is put on & regular correction track
and consideration of Iifting the moratorium
.
reference 1o state requirements to be maved to QO01, resulting in two COP's out
moratorium to hold up based on the state tags for Licensure and RM
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FW: Qakridge now a COP only Page 3 of 3

Let me know if there is more to be done at this tme.

Diang Reiland, Fiszld Office Managor

ATan B, Weat Palm Beach

Erivagy dtatemeni: This r-mail may include eonfldentinl and/ar proprigtary informatlion. and may be wsed only
by the perasn or sntihy ko which It g addressed. £f Lhe readsr of thig &-mall 1is nob che intended recipient,
pr his ow hor authorized agent, che roesder ia hereby nocified that any dlssemination, discribocion ar ctpyring
of thip e-mail is probibiced. 1€ yon heve veceived chiy in ervor, please ceply to the sender and delete je
dmmedigtely.
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., }i]& XVII of the Social Secwity Acl and be

Cpipgrams. r

your patients, “When Eim. ASC is found 1o be out of compli

g

-;}c‘:’].ét@armma'tio:u must be made by CMS that the. facility no long
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R L
¢ Lidnartment of Flealth & Human Serviens N C’
b (Caers for Medicare & Medlicaid] Services ﬂm
Hu‘:ﬁ. _'!Forr‘s}.v‘.lil'l B, Suite, 4720 _ ‘ -
- i Arlamts, Geongia 30303-8908, CENIERS for MEDKCARE & MEDICAID SERVICES
AR : . .
; T
:I\ by 4, 2006 _
il .
e : |
Lo

aleridpe Ambulatary Sl.]rgérji

‘ :““l"l‘ T ;
11900 NE 567 Street -
y Inirt Lﬂu;lerclala, Florida 333354

J Medicare P.rcwi_deerﬂln&f 1.0(;‘.000]..3{)‘9

4

i ambulatory surgery center {ASC) must meet all of the pertinent provisions of Section 1861 (o). of
in compliance with each of the Conditions of

rlicipation  for ambulatory surgery centers in order 10 participate in the Medicare/Medicaid

SUIVey wag 'Csmnduc'te,cl al Ozkridge Ambulatory Sutgery on April 26, 2006?1:@ the . -
orida State Survey Agency. They.informéd vs that your rgency is out of compliance

1L the follewing Medicare Conditions of Participation (COP): 3

| : 42 CFR 416.40 Compliance wilh Licensuie Law
42 CFR 416 41 Governing Body Management.

¢ believe the deficiencies pose an immediate and serious threat {o the healih and salety of
ance with one ar more Conditions of
fticipation, and an immediate or serious threat 1

0 patient health and safety is found ta exist, a
er meels the requirsments for

jpafticipation a5 a provider of services in the Medicate program. Such a determination has been
.‘gi;;jf‘.:la in the case of your ASC.. Accordingly, the Medicars provider agreement between Ogleridge
'[A._l fbulatm'y Surgary and the Seerciary of the Department of Health and Human Services'is being
ﬁi;‘g:..p;_‘ﬁna,tgad., This 'Lenmi:;.ation will be effective May 19, 2006.
|'r B . ‘ o ) . “ ' K ’ ‘ '
:}_‘ET'IZ(: Medicare pro gram) will not make payment for ambulatory surgery serviees 1o patients who

i admived after May.19, 2006, .. . . e A I RN PR R

S — ‘

L i . . . . . . o . . .

"WT.% will publish-a public notice in g local newspaper on May 10, 2006. Termination can only be
favi Ited by torrectidn of these deficiencies. Should we not heay from you we will assumme that the
o : ‘ | : .
S

o - EXHIBIT
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ntion Ts not been comected. I yon have comested (hese deficie
i rlziﬂchb]r: allegation of dempliance (e us on or before May 15, 2006, 1¢ an acceptable aliepation of
ogmpliance is receivedirom you, & follow up visit will be conducted prior to, May 19, 2006..

T . ‘ n . . . . . :
Fifiyou believe that this termination decision 18 Ineorrect, you may reguest g |

'

neiss, please submit yon

A leninié'l:j‘&}'l’i\fa Law Judge (ALT) at fhe Deparumental Appeals Board, Department of Heglih and
¢ Fliman Bervices.' Procedures governing this process are set out in section 49 CFR 498,40 &t

| M=

]
[

J.‘[|'m‘- 1

I
[

Ak

i

Hmrman JServiees, Bvillence and arguments may be presented at the hearing, an
.lf.‘-ral;resei‘l‘ted.by.i . ' Co T

Eiftlosure
BIS 9567

E{aﬁ. To be a;(?ﬁEEC'tiﬂ'e,- & written request for a hearing must be filed not latar than 60 days after ihe'
o date you receive this letter. Such a request may be made to the follow]s  address:
i B | |

ﬁamdzl.‘a M. Pace

-Associale Regional Administrator

Centers Tor Medicare & Medicaid: Services
- 61'Farkyth Street, SW, Suite 4T20

Atlanta, Georgia 303 03-8909 .

5 will forward ymu_'.j-raquést 1o the Departmental ‘Appeals Board. The 1*{::[11&3"["!?01‘ 2 hearin
wshpuld state w.hy-C]\fl.‘_?:‘s'decisim.n ie considered incorrect, and should be accompanied by aﬁfx '
eyfidence end arguments you may wish fo bring fo. the attention of the Department of Health and

o d you may be
legal eolinsel.. o

eI “{ﬁzﬂfﬁ_ﬂ.

b

| Sandra M. Face , 4
: Associate Regional Administrator
2 - Division of Survey & Certification

wedring hefore an

P. 06/23
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Depurtment of Health & Humarn Serviees

‘Cenlers for Medicare & Medicaid Sorvicns
61 Forayrth S, Suite, 4T20 l

Atlenin, Geargia H1003-8905 CENYERS foc MEDICARE & MEDICLID SERYrSS

May 17, 2006

Mr. Engene Marini, Adminjstrator
Oaleridge Ambulatory Surgery
1000 NE 56" Strest

Fort Landerdale, Flonds 33334

: - Rer Medicare Provider Number 1000001309
. Drewr Mr, Marini: ‘

We are pleaséd to inform you that Oalcridpe Ambulatory Burgery's eredible alépgation of
complanee fur ity Medicare deficienpios has heen found acteptable,

We are requesting that the Florida State Slu'vcy.‘Agtm_Gy coduct a follow-up vish to detzrnine if the

- deficiencles bave been corrected, Tn this regard we are requesting that you provide the Florida
State Survey Agency with a eopy of your eredible allegation of compliance at the {ollowing
address: ‘ S a to

Ms, Elizabett Dudek, Deputy Seeretary
Managed Care and Healith Quality |

- Agency for Health Care Administration
2727 Mahan Drive S
Tallabasser, Florida 32308

+ Attentivn: Polly Wesver
Fuxs (850) 487-6240
Since the Florida State Survey Apency will need to make their followsup visit before the -

eflective date of the ternrination of your Medicare agreemicnt the document should be'sent by
the fastest means possible, 2 o

- I'youhave any questions concemning this, please contact Janetta Booker at (404) 5627343,
Sineercly,. ~ .
Clp st ot
T VI Ll P R Ll
Sandea M. Pace ) _
Associate Regional Administator

Division of Survey & Certifivalion EXHIBIT

abbles
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FLEORIDA AGEMEY [T HEMTH CARE ADM|STRATION
JEB BLISH, GDVENIR ALAN LEVINE, SECRIETARY

May 18, 2006

Mr. Fugene Marlmi, Administrator
Qaleridge Ambulatory Swrgery, TLC
1000 Northeat 56™ Street

Furt Landerdale, Florida 33334

RE: Onkridge Ambitlatory Surgery, LLO
Dear Mr. Marini:

The Agency for Health Care Administration, Delray Beach Field Offics, has mspecied Qalaridpe
Ambulatery Surgery, LLC and has determined the condition that resulted in the placement of a
moratprium agamst the facility on Mey 1, 2006, has been comected. Fleld Office staff reported
to this office that the necessary corractions have been made to protect the health and welfare of
the patients. In view of this, we are heteby fully Jifting the moratorium on admissions effective
May 18, 2006.

If you have any questions concerming this matter, please confact Lauea MacLafferty in the
Hospital and Quipatient Services Unit at (R50) 487-2717 or Ms. Diane Reiland, Field Office
Manager in the Delray Beach Field Offier at (561) 496-5904.

Sincaraly,

L Q%ﬂﬁ@mé@;

ElizabetlNoudel, Deputy Secratary
Division of Health Quality Asgnrance

" cet Diane Reiland, Delray Beach Fiald Office '
Christa Calamas , AHCA General Coungel
Grant Dearbom, AHCA, Ganeral Counsel’s Office

2727 Mahan Drive = Mail Stop #31

Pisi -
Ta'lehassee, FL 32308 U AHCA onling at

hetpidlahua, myflarida. ppm
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Berm. June : :
From: Reiland, Diane

Sent; Wednesday, May 10, 2006 8:23 AM
To; Berry, June .
Subject: FW: Oakridge

June, need to fax to Liz Dudek a copy of the Oakridge report; ter fax number s s/c 277-8240 or 850 487-6240

From: Ralland, Diane

Sent: Wednesday, May 10, 2006 8:20 AM
Ta: Dudek, 14z

Subject: RE: Oakrldge

Will get it up :lo you in a few minuies

From: Dudele, L1z ‘

" Sent; Wednesday, May 10, 2006 B:16 AM
To: ' Ralland, Diane
Suhject: RE: Qakridge

Thanks Diane. | would love 5 copy of the repart; | have a copy of Mr. Lamb's [etter. They have asked to meet with me
and we are trying 1o schedule. They are hoping to do so tomorrow but | haven't had a confirmation from our legal staff
yet. | have, as has the Secretary and Legal, advised that what needs to happen is they need to compiete a POC and put
the corrections into place, contact you and show us that they have made the corrections via a follow up; any other
discussion js unnecessary at lhis time. '

Elizabeth Dudek, Deputy Secretary
Division of Health Quality Assurance
Agency for Health Care Administration
850-414-9796
dudeld@ahca.myflorida.com

Privacy Statement; This e~mail may include confidential and/or proprietary information, and may be used only by the DBerson or
entity to which it ig addressed. If the reader of ihis e-mail is not the intended recipient or his or ler authorized agent, (he reader i
hereby notified that any dissemination, distribution or copying of this e-mail is prohibited 17 you have received thig in error, please
reply to the sender and delete i¢ immediately,

From: Relland, Dlane -

Sant: Wednesday, May 10, 2006 8:13 AM
To: : Dudek, Lz

Subject: Oakridge

Yes, the deficiency report has been issued:

[ have not had direct contact from facility staff: | was copied on a letter sent to Nelson Rodney by their altorney Bruce
Lamb; ietter explains their carrecijve action and request that we return as S00n as possible; [ can fax a copy of the letter
if you like,  Also can fax the deficlency report.

Rlune Relland, Field offine Manager

Area B, West Falm Besch

Frivazy Statemenk: Thyg 2emall may inclode confldential and/or proprietary Informatlian, and EXH'B'T
Lhe person or entity to wiloh it 12 addrosaed. 17 the readar of thly e-mai] is het the inten
his o her autharizad agient, the reader 14 hereby notifled that any diseenination, distribut] §

1
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1 .on

2 A Right. That would have been what we would have

3 told Mr. Lamb needed to happern.

4 0 And whén you say we --

5 A L mean, that I and then the secretary and someone

6 in Legal.

7 Q And so in that email are you referring Lo the

8 Secretary, Alan Levine?

9 A Yes.
10 0 So in fact it appsars from that email that the
11 Secretary has weighed in on the issue of the lifting of the
12 moratorium; is that correct?

13 A TD the extent that they needed a plan of

14 correction and corrections to be made before it could ba
15 lifted, I would say yes.
16 0 And do vou know how the Secretary's decision and

17  his direction was communicated to anyone representing

18  Qakridger? o

19 A No, not myself. I thought they had meetings with
20 him or that Mr. Lamb had met with him or with the chief of

21 Staff.

22 Q Okay. But that email doesn't say the Chief of

23 ' 8taff. It says the Secretary, correct?
24 A Right.

25 Q And so you're not aware of how and when or where

FOR THE RECORD REPORTTING TALLAHASSER FLORTDA 850.222.549;]
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North Broward Hospital District picks AHCA's Levine - South Florida Business Journal: Page 1 of 1

South Florida Business Journal - June 28, 2006
hitpillsouthilorida, bizj ouma.[&.cp.miﬁml.thﬂqﬂdﬂiﬁtﬂ.ﬂ@.ﬁlﬂﬂ.ﬂﬁm_ﬁjgﬁmaily.:i.&.hlm.l

T BUSINESS JournaL
North Broward Hospital District picks AHCA's
Levine

South Florida Business Journal - Juna 28, 2006 by Brian_Bandel|

The North Broward Hospital District (NBHD)'s board of commissioners has selected the
gecretary/chief executive officer of Florida's Agency for Healthcare Administration (AHCA)
as its next president/CEO.

The board made its decision unanimously after interviewing four eandidates on Wednesday.

Alan Levine is to replace Wil Trower, who is to step down, July 15, after 11 years heading the
publicly funded district that runs four hospitals,

The board also named Trower president emeritus with responsibility to serve as liaison between
the district's board and its foundation, local nonprofits and local charities,

While with AHCA, Levine ran the state agency responsible for Medicaid and Healthy Kids and
oversaw the Medicaid reform project to start in Broward County, July 1, with NBHD partnering to
offer a reform health plan,

AHCA also oversees approval of new hospital services and new hospital construction.

The agency has twice reject calls for NBHD's proposal to build a campus on Nova Southeasten
Universjty's Davie campus - although the board has vowed to appeal that deeision.

Before Gov. Jeb Bush appointed him to head AHCA, Levine was CEO of Doctors' Memorial
Hospital in Perry and CEO of South Ray Hospital in Sun City Center,

Alf contents of this site ® American City Business Journals Inc. All rights reserved

EXHIBIT

i 0

o

http://southﬂorida.'bizjournals.conﬂsouﬂlﬂorida/stories/2006/06/26/dai]y32.11tm.l?t=printa... 10/24/2006
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05/03  8:01A (nT) PRESS RELEASE: Tengt Pormg Qutpatient Stratsg

_ _Broup; Stephen Corbeil o Lead Natienal Effore; Chriatepher g
Stery 3716 (THC, I/HEA, I/XDggI, I/XFFX, I/XNYA, I/XSP5, N/DJIN, H/Daw, |, )
DALLAS - - (RUSINESS WIRE)--May 3, 2006--

Tenet Healthogre Corporatian (NYSE : THC) announced today that i has formed z
national stracegie development *oup to focus on ieg freeatanding and
hospital-baged Qutpatient mervieceg and facilitlegs ,

The effort will he teq by Stephen E. Corbeil, A veteran Tenet hospiral
executive whoe mogt recently has served ag aenior vice bpresident of Tenet'g
1l8-hospital centra) Northeast-Southern States region. The company alpo
announced that Christopher M, Birg has been named vice President of outpatiane
services. Bird joins Tenet from hig bosition ag Western divigion viee
president of DaVita Ing. (NYSE:DVA), g7 major provider of dialysis services
Dationwilde.

The new.outpatient aroup will harness Tenet's in-heouse expertise in business
development and finance, clinjeal gqualiny, technology and managed care to
Locus on Ytrategic apportunitieg in the fastngrmwing outpatient care buaipwgg,
Outpatient services are already a significant line of business for Tenet,
accounting for 29 percent of ika peg gperating revenue in 2008. The company
Currently operates more than 40 imaging and diagnagkie centers, wmore thap 2p
ambulatory surgery genters and a number of othar outpatient facilities, both
freeatanding and op itg genexal hospirval campusen ,

"Dutpatient services are expected to grow ﬂignificantly in the next Bevaral
yeara, and our creation of this national cuLparient development group im ag
aasential element of Tenet's go-foxward compet i tive atrategy," maigd Reynold
Jennings, Tenet's chief Cpérating officer. "Steve Corbeil and Chrim Bird will
Eocus Tenet's efforts on developing the beat GPrortunities im all of our
markets o

Corbeil maidg, "Technology and managed ecare are driving a shift fram
inpatient to QULpatient care. we anticipate that more than five millien
patients will ume a Taneatn facility in 2006 for cutpatient merviceg, including
SMErgency room visits. We need reo look ne further than the advent of €4-alice
seannere for mardiae diaghostics and 'virtual colancgropies' Lo gee the
dramatsio ¢hanges ooeurring in our business, Tn addition, the rige in
consumer-driven health care will undoubtedly increase the demand faor
convenient, cogt-effective outpatient cave in A 'retails getting. v

"More than five Yenra ago, Tenet wag among the firet to introduce
-ﬂ###,Qi} tonsumer-friendly outpatlent imaging and BUXgery centers with che canetructleon
of TenetCare facilicies on g number of aur hogpical vampuses. We intend to

will be, wherever Pessible, to partner and jolnt venture with physicians and

other third parciem ig order to speed the development andg eonstruction of many

neaded projects in our communities, " Corbeil aaid. A
Corbeil paid the Lompany hag more than 2p Qutpatient projecrs currently in EXHIBIT

development, moat Of them focused op the campuges of Tenet's acute care

hospitals, He sald the strategic group's geal 18 to ensure Ehat every Teper P

hoapita] angd market 1a actively Pursuing maltiple Gutpatient growep

opportunities .

. . . : , : ]
Corbeil, 4¢, joined Wational Medical Enterprises, one of Tenet's predecas; ™




Oct 24 2006 15:48

3013 P. 13/23
0CT-24-2006 TUE 03:44 PM BERGER SINGERMAN FAX NO. 850561

GHCZZ201 06/13/2006 12.23

companies, in 18284, He meryved in variaus administrative roles in New OQrleans,
SC. Louism and Daullps befors being named chief executive officer of Harron
Regional Medical Center in Tullahoma, Tenn,, in 1989. Yu gerved in various
other exasutive Positions with Tenct unpdl 19896, when he was named chief
eXeoulive officer of Medical City Dalias Hospital, North Texas Hospital for
Children and Green onkg Hospital in Texas, all af which are owneq and operated
by HCA-Hospital Corp. of Ameriea.

Corbeil rejoined Teper in 1599, He holds 1 bachelaor'a degree from rhe
Univergicy of Michigan and a master's degree from che Univergity of Iowa. In
addition to hig pew role, he wily continue to supervige Tenet's heoapitals in
Migsouri, Tennesses and Peannaylvania,

From 1986 te 2000, Bird, 41, wag a health care consultant with a numper of
large consulting £irma, ingluding Deloleve & Touche. He joined Davita ag vigs
president of its Western division in Ducemper 2001, In rhat pogition, he wag
responsible for overseeing 50 dialysis centers with 2,000 employees ip
Eoutherg California, Arizena and Utah.

Bird holds a bachegloxr' g degree in business administration frop Colorado
State Universiry, a master of public healeh degree from columbia University
arnd a master of business adminigtratiaen degrea from Harvard University,

Tenet Healthcars Corporation, through its subsidiaries, owna ang Dperaten
fcute care hospitals and related health care services. Tenet'g hospitals aim
Lo provide rhe besge posslble care ko BVEXY patient wha comes through their
doors, with a ¢leax focus on quality and service, Tenat can ke found op the
World Wide Wab at WWW.tenethealth  com,

Some of the ptatemenrs in this releasge may constitute furwardvlmoking
statemente. Such statements are haged on owr current expectations and could be
affected by numersous factors and are gublject te various riske and
uncextaintiea discussed in our filings with the fecurities and Bachange
Commlssing, ingluding our annual Lepart on Form 10-K fer the Yeax ended Dec.
31, 2005, our quarterly reports sn Ferm 10-Q and periodic teports on Form g-K,
Do not relvy on any fcrward-lmuking Btatement, as we cannot predict mr contral
many of the facrors thar ultimately may affect our abillty to achieve the
resulta estimated. We make no promise teo updace any forward-locking statement

whether as a reaule of changes in underlying factorg, new information, furure
=Vents or otherwisme,

CONTACT: Media.
Steven Campaning, 469-893~6321
Qr
Invesatoro:
Thomza Rice, 469-R93-258500

EQURCE: Tenet Healthoare Corperation
Copyright Business Wire 2005

(END) Dow Jones Newpwires

05-03-06 OBOLET
Additional Codes ¢ N/DJIWR, N/CAC, N/CNW, N/DJIPN, N/DIWT, N/HIY, N/ PER,
W/PRL, N/TPRQT, M/HCR, M/NND, M/TPRX, R/TAP, R/CA, R/NME, R/PRM, R/USZ, R/USEW)
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J B30, - g}:}‘kmu#j"
Q H$ i;ﬁgwﬁee &s to

2 .mqvesthatiun?
A7 Of course.
Q@  I'm telking sbout on the 2659,
4 - Yes.
o} And what directian did you get from them and

could dial in, and I know my cell phone died at one point
and I had to use anmthar cell phone.
Q Whose cell phone did yon use?

A l T used my - my work cell phone ---

Q 56 vou have two gell phanes?

y: I have a personal one alse., And I'd say at
legst 4% minotes te an hour, 4f not wmore, And then I was

also on the phone with Arlens and Lorna at - before I

left, you know, up until about the time I left, arcund

wm ; _‘- = )
whaL should be done or how ynu shuuld tonduet your

f?am whom?

L Well, they - they were saying that it was
immediate jeopardy and T went im to tell the facility they
were "in immediate jeopardy.

Q And what does immédiaté jecpardy mean'

A It means that the fagility = it econld mean —-

Well, it means that the facility is - bhas a problem that

needs to be corrected, 1iké, immediately, becsuse there is

EXHIBIT

tabbdes
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1 Q So she pretty much knew right then, according to

2 this'e—mail, what she was going to add into the report,

3 right?

4 A And, again, as I said when we talked about that,

3 pertinent to that specific exhibit, I don't know that she

& personally was golng to make the change to the report or who

7 was going to do that, but she understood what the question

B8 was.

E 0 Who is Garnett Chisenhall?
10 A That's our appellate counsel.
11 (Deposition Exhibit Number D was marked for
1z identification.)

13 BY MS. HINES:

14 0 Let me ask you to look at Exhibit D, which it

15 appears to be part of a string of e-mails also, But I want
16  you to focus on the one from Alan Levine dated April 28th of
17 2006 at 11:02 a.m. to you with a copy to a number of other
18 people wherein he makes the‘statement, quote, "If the facts
19  really are as they have been presented to me, then I am very
20 disturbed and feel the owner hag squandered the trust of

21 this state.n

22 Would you take a look at that e-mail?

23 A Yes,

24 0 Why would Alan Levine have any doubt as to whether

25 the facts were as they had been presented to him? EXHIBIT

FOR THE RECORD REPORTING, TALLAHASSEE, FL, 850.222.5491 %
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1 A I don't know. You would have to ask Mr. Levine.
2 Q OCkay. And why would he have any knowledge of who

3 the owner of Oakridge is, do you know?

4 A That I don't know. M
T have to ask him that too, right?

5 Q Okay .

6 A Yas.,

7 Q All right. In a series of e-mails that include

8 communication with your counsel -- so for the record, I will

# ask that this particular document be sealed when the

10 Lranscript is prepared‘ao that the ageney can assert its
11 privilege with respect to this document -- but for purposzes
i2 of this deposition, let me ask you to look at what T'm going
13 to mark as Exhibit E.
14 (Deposition Exhibit Number E was marked for
15 : identification.)
la BY MS. HINES:
17 0 And I'11 ask you to look at that portion of the
18 e-mail that does not include communication with your
19 counsel, but in fact is an e-mail from Alan Levine on
20 April 27th of 2006 at 2:4§ p.m. directed to Rebeces Knapp
21 and Steve Madden and vou, ce'd teo you and Barbara Alford.
22 By the way, who is Barbara Alford and what is hexr
23 role in all of thig?

o 24 A Barbara Alford -- her title is field office

25 manager. And she's in charge of our Tallahassee office.

FOR THEE RECORD REPORTING, TALLAHASSEE, FL 850.222.54891
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1 on
2 A Right. That would have been what we would have

3 told Mr. Lamb needed to happen.
4 Q And Whén You say we -
g A I mean, that T and then the Secretary and someone
6 in Legal.
7 Q And so in that email are you referring to the
B Secretary, Alan Levine?
& A Yesg.
10 o) So in fact it appears from that email that the
11 Secretary has weighed in on the issue of the lifting of the
12 moratorium; is that correct?
13 A To the extent that they needed a plan of
14 correction and corrections to be made bafore it could be
15 lifted, T would say yes.
16 Q And do yvou know how the Secretary's decision and
17 his direction was commmicated to anyone representing
18 Oakridge? |
15 A No, not myself. T thought they had meetings with
20 him or that Mr, Lamb had met with him or with the Chief of
21 Staff.

22 0 Okay. But that email dossn't say the Chief of

EXHIBIT
23 staff. It says the Secretary, correct? % 5
24 A Right,
258 Q And so you're not aware of how and when or where

FOR THE RECORD REPORTING TATLAHASSEE FLORIDA 850.222.5491
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1 that communication between the Secretary and Oakridge had

2 taken place, correct? /
3 A 1 don't recall at this point, no.

4 Q S0 the only way for us to know that would be to

5 ask the Secretary, correct?

& A Unless Mr. Lamb can tell you.

7 0 Okay. But it doesn't say there that there was

8 direct communication by the Secretary to Mr. Lamb, does it?
9 . No, but I know that Mr. lLamb was the person who
10 was commmicating with us.

11 o) With us being who?
12 A With the Agency, he was the legal representative.
13 I know Bruce Lamb, I believe, was communicating as I believe
14 was -- and T think you might even have an email there --
15 Bernice Cox who was in that_same office.

16 Q Okay. So it could have been --

17 A I assume it was Mr. Lamb because he is an
18 attorney,

19 0 Okay. But you don't have any way of knowing

20 that --

21 A No.

22 Q -- from that email --

23 A No.

24 Q TT OF your own personal knowledge?
25 A No.

FOR THE RECORD REPORTING TALLAHASSREE FLORIDA 850.222,5491
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R 1 drrarneys A1 luw

Melanie Ann Hineg
B50.361.,3010
mhingsetherpersinperman. com

October 18, 2006

VIA FACSIMILE AND CERTIFIED MAIL.
RETURN RECEIPT REQUESTED

Mr. Will Armstrong

Public Records Coordinator

Agency for Health Care Administration
2727 Mahan Drjve

Ft. Knox #3, Mail Stop #2

Tallahassee, FL 32308-5403

Re:  Public Records Demand Relating to the Actions of AFICA with Respect to the

T . -
Oakridge Ambulatory Surgery, LLC, 1000 NE 56" §t., Ft. Landerdale, FL
33334

Dezar Mr. Armstrong:

It has been over 49 days since we originally demanded access 1o records via the enclosed public
records demand, and over 13 days since our follow-up demand. To date, we have not received 4
singie document nor a phone call in response to our last demand advising when the documents
may be reviewed, We specifically asked to review them as they are located, not in a bulk
response. If we do not hear from you within 24 hours, we will pursue legal remedies.

sincerely,

BOKGER SINGERMA

#

Melanie Amn Hines
Of Cotmnse]

MAH:apw

Enclosure

ce:  William Roberts, Acting General Counse]
Nelson Rodney, Assistant Gencral Counsel EXHIBIT

T
124771 . .

RIF Eavrh Polhaun Crrmmt 2uile 7137 TRiluhaccrr Flaelda 37301 Telenhnne ARNRAT.ANN Facsimile RRO.SA|-3013
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————— Original Message---.-

From: Weaver, Eolly

Sent: Friday, Apxil 28, 2006 11:12 AM

Ta: Levine, Alan 5

Ce: Madden, Steven; Calamas, Christa; Rodney,
Nelson; 'dr_francois@doh.state.Fl.ug!
Subject: RE:

Will do and will keep you posted.
Folly

————— Original Message---=--

From: Levine, alan

Sent: Friday, April 28, 2006 11:08 AM

Te: Weaver, Polly

Cc: Madden, Steven; Calamag, Christa; Rodney,
Nelson; 'dr_francoiz@doh. state.f]l . us! ‘
Bubject: Re;

My preference is for the most Punitive action we
can take. The law was broken. Someope was hurt
intentionally. Tha tacilipy leadership knsw it
and, in effect, deliberastely covered it Up, thus
breaking the law again. The message needs to be
#ent that we are going to hold the owners of
these facilities accountable for the actions, ar
inactions, of thair leadership. This was nok a

163
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mistake or oversight. Tt was harmful and
willful neglest.

If the facts support revacation, ' and our lawyers
are confident we can dsfend 1- Fuccesgfully,
then that's what I believe is appropriate. In
addition, I think we should be very publis about
it.

If the facts really are as they have been
Presented to me, thepn I am very disturbed and
feel the owner has squandered the trust of the
‘state.

Brandi, pls coordinate with HOA and legal. T

will want te putout = statement. Steve, at the

right time, pls let'g coordinate gome calls to ?
notify the appropriate members of the

legislature {logal delegation) of our action
CHCE our team is prepared to fils,

Polly, I am with secretary francols right now.
I will give him a heads up. Pls make gure we
make the appreopriate referrals to the doh.

Sent .from my Bla:kEerry Wireless Handheld

————— Original Mesgage-----

From: Weaver, Polly

Ta: Levine, Alaw: ' ‘ -
CC: Madden, Steven: Calamas, Christa; Rodney,

Nelson

Sent: Fri Apr 28 10:50:13 2004

Subkject: : :

We had a conference ecall thig morning te digeusg.

thig case and consider Bpproepriate sanctions.

In additicon to referring the risk managers to

the risk management licensure program ag well as
- Department of Healtlh on the Practiticner side,

we helieve the best route is the following:

1. Fine $1,000 per day for the pericd of time
from which tha facility knew of the firat
ineldent until the employee was terminated which
is 2/4/05 until 8/18/05; and 2. Consider the
-revogation or suspension of the licenze as well
28 impose an immediate moratorium on admissions.
We discussed the pros and conz of initiating

164
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1 for any reason?
2 A No.
3 Q To lssue any kind of memorandum to his persommel
4 file or to get invelved in a negative way in his job
5 rerformance --
& 4 Not that I can recall.
7 Q -= oxr evaluations?
8 A I'm sorry. Not that I can recall, no.
9 Q 50 back to Mr. Levipe's involvement in this \lj
10 matter. Are you aware of a point in time when Mr. Levine
11 made it known to certain people within the agency that
12 because he was seeking employment as the head of the north
13 Broward Hospital District, that he would be recusing himself
14 from involvement in any actions related to any health care
15 facilities over which the agency had jurisdiction in order
16 to avoid an appearance of impropriety?
17 A Yas.
18 Q And when was that?
15 A That I cannot tell you. T don't recall when.
20 Q Was it before or after he became personally
21 involved in making decisions in this caze?
22 A I believe it wasg after the case had proceeded to a
23 certain point.
24 Q But you don't know as you sit here today? EXHIBIT
25 A No. __l 33

FOR THE RECORD REPORTING, TALLATASSEE, FL B850.222.54¢
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1 Ms. Calamas, who's our current secretary, invelved more than
2 any other secretaries in actions if théy're aware that we're
3 involved in them, and I think it depends on what they see is
4 happening, what the progress seems to be. T can't
5 characterize that he has done more or less with others, but
& he's been involved with quite a few, and as has the cﬁrfent
7 secretary.
] 0 And the date of that e-mail that Alan Levine's
9 name is on, and T think it's oo page two, what iz the date?
10 A April 28th --
11 0 And as you --
12 pay -~ of 2006. I'm sorry. R
13 Q And as you sit here today, can you tell us whether \\//
14 Ehat was -- during the time period, whether that e-mail wag
15 sent to Mr. Levine during the time period in which he had
16 imposed upon himself a responsibility to stay out of mattefs
17 that might give rise to an appearance of impropriety because
18 he was seeking employment with a facility or with some
19 entity in Broward County?
20 A I don't know or fecollect what that period was
21 that Alan would have done the delegation, and T don't know
22 when he began to seek any type of position anywhere. ___j]\
23 M3. HINES: Again, Nelson, for purposes of our
24 digcovery request, we would requaest documentation ‘
25 regarding that action. EXHIBIT

FOR THE RECORD REPORTING TALLAHASSEE FLORIDA 850.222.
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