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PRELIMINARY STATEMENT

Pursuant to Rule 9.100 of the Florida Rules of Appellate Procedure, the
: 'Department .o.f Business. and - Ptofess_iona_l ._Re_gul.ation, Division_ of _Floﬁda
.Condomjniurns, Timeshares, 'and. Mobile Homes (‘;the Division”) respectfuliy
petitions the Court for a Writ of Prohibition restraining Administrative Law Judge
Todd Resavage of the D_ivision of Administrative Hearings (“DOAH”) from
'retammg Junsdlctlon over the D1V1s1on S attempt to sanctlon the Respondent for
_Vlolatlng sectlon 718 112(2)(d) Florlda Statutes (2013) and Rule 61B-23 0021(2)
.Florlda Administrative Code
. As ‘explained -below DOAH has no jurisdiction over this Inatter because
_ there a;re no dlsputed issues of mater1a1 fact Accordmgly, sectlon 120 57(1)(1)
: '--_Flonda Statutes (2013) requlres DOAH to rehnqulsh Jurlsd1ct1on back to the
D1V1s10n B |
Unless 1ndlcated 0therw13e all statutory references W111 be to the 2013'_
- _vers1on of the. Flonda Statutes unless mdlcated otherw1se
| References to.the Appendlx aecolnpanytng the 1nstant Petition w1ll appeai*.as o
: (Tab # at page #). The Appendix is numbered -consecutively, and the page
nurnbers in each c1tat1on refer to the handwrltten numbers in the lower rlght hand o

- corner of each page of the Appendlx |



I.  BASIS FOR INVOKING THE COURT’S JURISDICTION

This Court has jurisdiction to issue a writ of proh1b1t10n under Article V
sect1on 4(b)(3) of the Flonda Constrtutmn and Rule 9 .030(b)(3) of the Florrda
Rules of Appellate Procedure. Proh1b1t10n is the proper remedy to prevent DOAH
from proceedmg with a formal administrative hearing when the absence of any

disputed issues of material fact deprives it of jurisdiction. See §120.57(1)(i), Fla.

Stat (_2014)(n1a_ndating that “[a]n_order reli_ndnishing jurisdictlon shall__be ren_dered :
if t.he..adrninlstratiye_ law judge deterrnines from_r th.e.pleadling.s,_depositions, answers_ |

to interrogatories and admissions on file, toget‘h,er with supporting and opposing -
_ _afﬁdawts 1f any, that no genu:me 1ssue as: to any mater1al fact ex1sts ”)(emphas1s

added) See also Dep t of Revenue V. Sheraton Bal Barbour Ass n, Ltd 864 So.

2d 454 (Fla lst DCA 2004)(gfant1ng a pet1t10n for wnt Of Proh1b1t1on because. L

DOAH was actlng in excess of its Junsdlctlon by pres1d1ng over a rule challenge :

: proceedmg When the rule in quest1on no longer emsted) Pulkklnen V. Pulkklnen |

_ -127 So 3d 738 74l (Fla 1St DCA 2013)(not1ng [ ] Wr1t of proh1b1t1on is the
proper Vehlcle for preventmg a court from exer0131ng Jurrsd1ct1on it lacks or from

exceeding its jurisdiction.”).



I STATEMENT OF THE CASE AND FACTS
The Division is the state ageney re_sponsible for enforcing the statutes and
.mies g.oveming.condom'iniums. (Tab__A a_t pa,ge_3_-) |
Boca View Condom.i:n‘ium._s_. (“Boca V.ie\'?v”) is a 'reside.nt_ial”.'condominium_
community contaming 72 units and is located Palm Beach County, Florida. (Tab
A at page 3. )

The Booa V1ew Condommlum Assomatron Inc (“the Assomatlon”) 1.s an
;.‘*assoolatlon as. deﬁned 1n sectlon 718 103(2) Florlda Statutes and 1t 1s _
responslble for the operatlon of Boca V1ew Condormmums (Tab A at page 3 )
| On July 10 2014 ‘the D1v131on 1ssued a Notlce to Show Cause allegmg the
| .Assoc:latron v1olated sectlon 718. 112(2)(d), Florlda Statutes and Rule 61B- o

- 23 0021(2) of the Florrda Admmlstratlve Code by farlmg to hold an electlon for' .'

o Boca V1ew s 2014 Board of Dlrectors (Tab A at pages 3 4 )

! Sectlon 718 103(2) Flonda Statutes prov1des that the term assomatron means" o
“in addltlon to any entity respon31ble for the operation of common elements owned .

in und1v1ded shares by unit owners, any, entlty which operates or maintains other
real property in which unit owners have use rights, where membershlp in the entity
is composed excluswely of unit owners or their elected or appointed
representatlves and isa requ1red condltlon of unit ownershlp

S Sectlon 7 18 112(2)(d)1 Florlda Statutes (2013) mandated that “[a]n annual -
: -meetlng of the unit owners shall be held at the location provided in the association. -

‘bylaws and, if the bylaws are silent as to ‘the location, the meetlng shall be held |

within 45 miles of the condominium property ” Rule 61B-23.0021(2) provrdes that
“[a] regular or general election for purposes of this rule shall be an election to fill a
vacancy caused by expiration of a term in office. A regular or general election

3



The Association responded to the Notice to Show Cause by petitioning fora
formal administrative hearing. (Tab B at pages 10-12.) In support of its request
' '_f_or a forrnal adrhinistrative hearing, the Assoc'iation alleged the following:

The respondent states as a material fact that it was impossible
for Boca View to hold an annual meeting by December, 2013.
Boca View’s Directors and Officers were defending three
frivolous lawsuits and one bad-faith Bankruptcy action
instituted by homeowners; three (3), including the bankruptcy,
by Edward and Eleanor Lepselter and one by Kenneth Gross.
In addition, the Board has been defendmg numerous frivolous
- Division complalnts instigated by Alexander Boburka (such as
- Case Nos. 2013645616, 201304846) Silvia Janson (Case No. .
2013025473); and Alterman (Case No. 2014022342) to only
name a few . _

(Tab B at pages 10- 11 )
The Drvrsron referred the case to the Drvrsron of Admlmstratlve Hearrngs. |

o (“DOAH”) on August 15, 2014 (Tab c at page 14, ) However the Drvrsron ﬁled_ B
‘a Mot1on on August 25 2014 askmg DOAH to rel1nqu1sh Jurrsdrctlon back to the_

'Drvrsron (Tab D at pages 16 31 ) In support thereof the DlVISlOIl explamed there -

o were 1o materral facts 1n drspute because the Assoc1at10n had conceded 1n 1ts'_

Arnended Pet1t10n that 1t had farled to tlmely hold an annual meetrng for the o

election of 1 1ts 2014 Board of Dlrectors

~ shall ocour at the tnrne and place at whrch the annual meet1ng is scheduled to oceur,

regardless of whether a quorum is present Other elections as may be requrred |
shall oceur in conjunction with duly called meetmgs of the unit owners, regardless
of whether a quorum is attained for the meeting.”

4



3. Respondent filed a Petition Involving Disputed Issues of
Material Fact, and subsequently an Amended Petition
Involving Disputed Issues of Material Fact, in response to the -
[Notice to Show Cause] requesting a hearing before the
~ Division of Administrative Hearings pursuant to 120.57(1),
Florida Statutes. Respondent s Petition and Amended Petition
concede the fact that Respondent failed to hold an annual
meeting for the election of the 2014 Board of Directors within
the time period specified by statute. This is the only fact that
is material to the resolution of this case. A copy of
Respondent’s Petition is attached hereto as Exhibit “B.” A
- copy of Respondent s Amended Petition i is attached hereto as
5 'EXhlblt “C ” :

-4, Respondent does not deny that it v1olated the law, but
instead states that it cornm1tted the violation because its Board
of Directors and Officers were defending “frivolous” lawsuits
and complaints against unit owners. This case is closely
-analogous to Weiss v, Dep’t of Bus. & Prof’l Regulation, 677
~So.2d 98, 99 (Fla. 5" ' DCA 1996) wherein the court held that
a licensee did not raise an issue of material fact sufficient to
- trigger a formal hearing when he admitted failure to comply
“with ‘a stafutory - hcensmg requlrement and attempted to
. characterize his reason for such fa1lure asa factual d1spute

[The D1v151on] asserts that Respondent has not dlsputed _
: any material fact. Respondent’s failure to timely hold an =
- election due to defending what it ‘deems frivolous litigation
~and complamts is not-a material fact, but rather a ‘potential -
mitigating factor for the Division to cons1der in a hearing not -
‘involving disputed issues of material fact [sic] pursuant to
" section 120.57(2), Florida Statutes

(Tab D at pages 17- 18 )

The DlVlSlOI’l closed the Mot1on by 01t1ng sectlon 120 57(1)(1) of the Florlda

Statutes whlch mandates that “[a]n order relmqmshmg Junsdlctlon shall be -

rendered if the administrative law _]udge' determines from the pleadings,



depositiens, answers to interrogatories; and ' adrnissicns on .ﬁle, together with
supporting and opposing afﬁdayits, if any, that no genuine issue as to any material
fact exits.’_’ (Tab D at. pages 1.8—1..9__.)_ " |
Withcut settmg ferth any. legal reasening in supbort of his rulin.g,. |
Administrative Law Judge Todd Resavage (“the ALJ”) issued an Order denying
the Division’s Mot1on to Relrnquish Jurlsdrctlon (Tab E at pages 33-34. ) |
On September 23 2014 the D1v1510n ﬁled a Motion asklng DOAH to
| .recons1der 1ts den1a1 of the Motlon to Rellnqulsh Jumsdlctron (Tab F at pages 36—
40.) In support of its request for recons1derat10n the DIVISIOII re1terated that the

Association’s assertion that it ‘was impossible to hold a timely election is a

o m1t1gat1ng crrcumstance that can be properly addressed V1a an mforrnal

o adm1mstrat1ve hearmg under sectlon 120 57(2) of the Flor1da Statutes (Tab F at -7
, .pages 38- 39) 2 | | | |
--The D1V1s10n also re1terated that there are no mater1al facts in d1sp1lte and: .
| anderscored that pomt by statlng "1t . 1s w1ll.1ng to Stlbulate 'that the Re_spcn_dent was
the subject of cornplamts and court cases » (Tab F at page 39 ) S -
Nevertheless DOAH 1ssued an Order on October 15, 2014 denymg the

D1v1310n S Mot1on for Recon51derat10n (Tab G at pages 42 43 ) ALJ Resavage :

_ .Justlﬁed h1s rullng by statmg [t]he under31gned concludes that ReSPOIldent has _' R

asserted a perm1s51ble afﬁrmatlve defense of 1n1poss1b1hty of complrance with



section 718;112, -.F.lerid.a_ Sltatutes., and Flortcta Administrative Co.de Rule 613-
23.0021.” (Tab G at page 42. )
111 THE NATURE OF THE RELIEF SOUGHT :

The lack_ef any disputed issues of material fact results in DOAH h.aving. no
jurisdiction over this matter. Accordingly, the nature of the relief sought by this
Petition is a ‘Writ of _Prohib_ition: (1) restraining DOAH from continuing to
' _' exe_rei.se j.ur_i.sdictioh .e\.r;er the tristan_t_ cas}e;. and '(_2)_ c__or'nh:el'li:ng DOAH tq comply | '_

' with seetioh ':.1.20_._5?(1)(1)., Florida Statutes, by relinquishing jurisdictiqh back to the .
Division, | o |
v. ARGUMENT

As exhlamed below the Court Should grant the rehef requested herem_ |
:.- because (a) sectlon 120 57(1)(1) Florlda Statutes ma.ndates that DOAH relmqursh |
_]IJI“ISdlCthI’l when there are 1o dlsputed issues of mater1a1 fact and (b) the Drv1sron
. does not__d_lsput_e any. of the _clalms__regardlu_g .the__As_soeratron S 1_mpqs.sﬂ:=n_11t_y |
.defense . : . Ll S R .

A. Sectlon 120 57(1)(1), Florlda Statutes, Requlres DOAH to Reimqursh
Jurlsdlctlon When There Are No Dlsputed Issues of Materlal Fact.

ThlS Court has unequlvocally held that sectlon 120.57(1), Florrda Statutes

- -. , governs formal adm1nlstrat1ve heanngs and apphes only when there are drsputed.-_ i

issues of materral fact_.' See 'Rosen_zwelg V. 'Dep t of Tr_ans_p.,- 979. So_. 2d 1050, B

1055 (Fla. 1 DCA 2008)(noting that “[i]f an agency’s action will determine the



substantial interests of a party and there are disputed issues of material fact, a party
is entitled to a formal proceeding under section' 120. 57(1) Florida Statutes. ™Y

Westm,q,house Electrrc Corp V. Iacksonvﬂle Transp Authorltv, 491 So. 2d 1238 |

1242 (F la. ISt DCA 1986)(110t1ng that “[1]f there are material issues of fact to be
resolved, a formal hearing is required.”). |
Formal administrative hearings are conducted by an administrative law
judge assi_gn_ed_ hy DOAH _gee §120.57(1), Fla. Stat'. | |
o Secti_on_ '120.57(2)? Florida 'Statute.s,' gotrems inforrnal | adnn_nist_rati_\_f.e- |
hearings and applies When. there are no disputed issues of material .fact. See. |

Rosenzwelg 979 So. 2d at 1055 (notlng ‘an mformal hearlng is approprlate

r whenever the substanual 1nterests of a party are deternnned but no. matenal facts o

are in dlspute ”) Hobe Assoc Ltd V. Dep t of Bus Regulatlon D1V of Fla Land |

Sales, Condo. & Moblle Homes 504 So. 24 1301 1305 (Fla. _1st DCA
| 198_7)_(n6tihg ;.t_hat__ “[W]hen .mat_e?.r_l,_al_ facts are not in_dispute, an. agfenéy is mot
| requrredto grant a fOrmal proceedlng and 1Sfreet0 1n31stthat the matter be handled -
by inforrnal -r)roceedin;gs:;’). o | | -

In contrast to formal admjnistrative hearings, informal administrative
. hearlngs are conducted by the agency itself rather than by an admrnlstratlve law

judge See §120 57(2) Fla Stat



Becausle informal adminlstrative hearings apply vvhen there are 1o .disputed'
issues of material fact, agencies utilize them in disciplinary cases when a regulated _
_'entit.y. 'doe.s ..not _c_ontest me.'Charg'es but. wiShas to egplajn why the dis__cipl_in_arv
measures are.unnece_s:sarv. I.n'.other' words, intormal administratlve hearings_ a_f_fo_rd

a regulated entity an opportunity to present rnitigating circumstances to the agency.

See Autoworld of America Corp V. Dep’t of Highwav Safetv 754 So. 2d 76, 77
' '(Fla 3d DCA 2000)(not1ng mformal adm1n1strat1ve heanngs are similar to -
.pleadmg gu11ty to the facts alleged in the admmlstratlve complamt because they

- are not dlsputed ), McGraw V. Dep t of State D1v of Llcensmg 491 So 2d 1193

' ll95 (Fla 15t DCA 1986)(stat1ng that “[t]o the extent that appellant s pet1t10n for |
. -"hearlng Sought to present m1t1gat10n an 1nformal hearmg under Sectlon 120 57(2) '
_would have prov1ded a forum more than adequate for Such purpose ”)

- For example m Welss v. Dep t of Bus & Prot’ 1 Regulatlon D1v of Real_

: _Estate 677 So 2d 98 99 (Fla Sth DCA 1996) the Flonda Real Estate.
: '_-Commlssmn (“the Commrssmn) had dlscrplmed the appellant (1n part) by'
'.requrrmg hlrn to cornplete a 60-hour post—hcensure educatlon course for real estate

brokers. After the appellant farled to complete the course, the D1v151on of Real

Estate'.imtlated a new prosecunon Id However the appellant (]ust hke the. o

_' :__Assoc1at1on n the 1nstant case) never argued that he had completed the course and' 5

. the Comm18510n revoked h1s l1cense followmg an mformal admmrstratrve



proceeding. Id. When the appellant argued that the Commission violated his due
process and statutory rights by revoking his license without a formal hearing, the
Fifth Di_stn'ct Court of Appeal_ held that the Commission

was within its statutory right to proceed with an informal
hearing. In Village Saloon, Inc. v. Division of Alcoholic
Beverages and Tobacco, 463 So. 2d 278, 285 (Fla. 1* DCA
1984), the court wrote that “[w]hen material facts are not in

~ dispute, an agency is not required to grant a formal
proceeding, even though requested by the party, and is free to
insist that the matter be handled by 1nforma1 proceedmg ». See
also, § 120. 57, Fla. Stat. Here, Weiss never filed an objection

- to [the Division of Real Estate]’s motion for informal heanng '
and fully partlclpated in the hearlng We ﬁnd NO error.

Weiss, 677 So. 2d at 99.
In addltlon to cases in whlch a reguIated entlty does not dlspute the charges
agalnst 1t mfomlal adm1mstrat1ve hearmgs are utrhzed when the only dlspute '_ |

'_ concems a pure issue of law See EMWatkms & Company, Inc v. Bd. of -

_ Regent 414 So. 2d 583 589 Gla 1St DCA 1982)(stat1ng “[t]he crux of this |

: drspute realIy 1nvolves Iegal construcuons and 1nterpretat10ns apphed to the e

| undlsputed facts Wh1le these Iegal 1ssues 1 €., the mater1a11ty of the omissions’ to 3
Watkins’ b1d and the proprlety of BOR’s re_]ectlon of it and the award of the

contract to Wlnchester may requrre ev1dence of agency pohcy and procedure

B 'these 1ssues are approprlate to a Sectron 120 5 7(2) hearmg ”) Autoworld 754 So SR

'2d at 77 (notmg the lack of drsputed issues of materlal fact left only concl_us1ons:



of law to be drawn as t.o Whether the ?ldlnitted facts constitute .-a violation of the
statutes as charged and Iaenalties to be imposed.”).

| Accordmgly, when there are no disputed issues of materral fact and the only
questions to consrder are m1t1gat10n and/or pure 1sst1es of law, seet1on 120. 57(1)(1)
Florida Statutes, cornpels DOAH to relinquish jurisdiction to the agency. In other
words, DOAH has no Jur1sdrct1on to proceed Wlth a formal adrmnlstratlve hearlng
when there are no dlsputed 1ssues of materral faet See §120 57(1)(1) Fla Stat.

".'-(mandatl_ng that [a]n order relmqulshmg JUIISdlCtl()n shall be rendered 1f the

administrative law Judge determmes from the pleadings, depos1t10ns, answers to
interrogatories and adrniSsions on file, together with supporting and opposing'
= afﬁdav1ts 1f any, that no genu1ne 1ssue as: to any matenal fact ex1sts ”)(empha51s )

added) Fa1rnav Solutlons V. AHCA 969 So 2d 455 458 (Fla lst DCA .

2007)(c1t1ng sectlon 120. 57(1)(1) Florrda Statutes (2005) and statrng that “Wlth no_

o genume issues as to any materlal fact DOAH must rellnqu1sh _]urlsd1ct10n back to

'- -.-AHCA ”) Cohen OD V Den t of Prof’l Regulatlon Bd of Optometrv 407 So. o

.2d 621, 622 (Fla 3d DCA 1982)(stat1ng that “[1]n our estlmatlon appellant fa1led
to raise any issue of disputed fact and merely prese_nted matters in mitigation of the.
g charges ”)

Over the years DOAH has adhered to thls rule of law See Banks v, Dep t -

of Correct1ons 2008 WL 4974757, *2 (DOAH 2008)(ALJ T Kent Wetherell It

11



relinquishing jurisdiction pursuant to section 120.57(1)(1), Florida Statutes, over an
employment discrimination case after ﬁnding “[t]The pleadings do not raise' any
drsputed issues of matenal fact concerning Whether Respondent was Petrtroner s -

employer. ”) Fla Electrons Comm’n v. Protect Our Children and Michael Sahm,

Treasurer, 2009 WL 734700 (DOAH 2009)(relinquishing jurisdiction pursuant to
section 120. 57(1)(1) Florida Statutes after the respondent farled to respond to a

: request for adrmssrons) Zrmrnerman v. Gulf Harbors Woodlands Ass n and Dep t

of Envtl Protectron 2009 WL 5736768 (DOAH 2009)(conclud1ng there was no |

longer any 'drsputed issue of materral- fact as to standlng and relrnqmsh1ng

Jurrsd1ct1on pursuant to sectron 120. 57(1)(1) Florlda Statutes) Hosp1ce of Naples

e v. Hope of Southwest Fla et al 2006 WL 3542816 *5 (DOAH”__

o 2006)(rehnqulsh1ng JUI'ISdlCthIl pursuant to sectron 120 57(1)(1) Florrda Statutes o

after c_onc_ludmg there was _.no drsput_e_ of rnater_ral f_act_ ora genu__lne_rssue as to any

- material fact existing in this proceeding regarding whether an error occurred when

Please refer to Tab Hin the Appendrx for a copy of the Banks Order

- __4_ Please refer to Tab I in: the Append1x for a copy of the Protect Our Chrldren o '.

Order

> Please refer to Tab J in the Appendix for a copy of the Zimmerman Order.
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the Agency determined that there is a net need for one additional hospice program
in Hosp1ce Service Area 8B. ),

B. Because There Are No Dlsputed Issues of Materlal Fact, the Court
Should P_rohlblt the ALJ from Asserting Jurls_d_lctlon Over the Instant Case.

With regard to the instant _case, the only fact of consequence is Whether the
, Association held an eleétion for Boca View’s 2014 Board of Directors as required
by sect1on 718 112(2)(d) Florida Statutes and Rule 61B- 23 0021(2) of the Florida
‘Adm1mstrat1ve Code However that fact is not in d1spute because the Assoc1at10n
.has ne.ver.asserted that it held such an electmn. Accordmgly, the mstant.c_ase.ls |
indistinguishable from WeiSs 677 So. 24 98 in Which the Fifth District Court of
| _Appeal ruled that the Flor1da Real Estate Cormmssmn correctly proceeded W1th an
: 'mformal adm1n1strat1ve hearmg aﬂer the Welss appellant never argued that he had
| completed the.60-hour c.ourse. o | | | |

Because- there are no d1sputed issues of material fact eection 120 57(1)(1)

I "'_Flor1da Statutes compelled the ALJ in the 1nstaut case to relmqu1sh JUI'ISdiCthl’l to S

.-'the D1v1510n See FaLrDaV Solutlons 969 So 2d at 458 (c1t1ng sect1on 120 57(1)(1) '

Florida Statutes (2005) and stating that “w1th no genuine issues as to any material

fact, DOAH must relinquish jurisdiction back to AHCA.”).

6 Please refer to Tab K in the Appendix for a copy of the Hospice of Naples Order.
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But, during the proceedings below, the Assoc.iation dfsputed the hlack letter
Jlaw discussed above by asserting there was a disputed issue of material .fact over
Whether it had been poss1b1e for the Assoc:1at1on to hold an electlon as reciulred by
section 718. 112(2)(d), Florlda Statutes and Rule 61B- 23 0021(2) of the Florlda.
Administrative Code. In other words, the Association argued the affirmative
defense of impoSsibility raised a disputed issue of material fact entitling it to a
formal admini_strative .hearing_ -Hovvever and as .'di._sc'ussed_ below, .the' Association’s
argurnentls rneritless. |
~First of all, there' are no disputed issues of ntaterial fact pertaining to the
Ass001at10n S 1mp0551b1htv defense Durlng the proeeedrngs below the Division
stated it “1s w1111ng to stlpulate that the Respondent was the subject of eomplalnts :
B and court cases ”, See Page 3 of the Petltloner 8 Motlon for Recon31derat10n of | E ..
Petitioner’s MOthIl to Rel1nqu1sh Jurlsdlctlon | That (m and of 1tse1f) should have
. compelled the ALJ to relmqulsh Jlll‘lSdlCthIl |
. Moreover ‘even 1f 1rnpos51b111ty were a vahd afﬁrmatlve defense under these
crrcumstances the lack of any dlsputed issues of rnaterlaI fac.t. pertalnln.g. to the

Association’s 1mp0831b111ty defense still requires the ALJ to rehnq-ulsh Jur1sd10t10n.

o For example in Weaver V. Leon Countv School Bd 2002 WL 31125085 *9

B -'(DOAH 2002) the School Board ra1sed the afﬁrmauve defense of collateral i

estoppel by argulng the pet1t10ner had raised the sarne cause of action in three

14



previous: court proceedings.” The ALJ in Weat/er. .c'on_c'luded that ‘;[t]he material
facts necessary to determine whether the doctrine of collateral estoppel should be
. 'applied in thlS oas_e a're not in dispute.” .M, 2002 WL at *10. As :a__r_es_u_lt; the
Weaver ALJ ruled that .“[h].ecause no _dispute .o.f rnaterial fact neeess_ary to
determine whether the doctrine applies [sic], jurisdiction over this matter should be
_ relinquished to the Commission 'for entry of a final order dismissing this matter
pursuant to Seetlon 120 57(1)(1) Flonda Statutes ”? Id | | |

Because the D1V1s1on disputes none of the allegatrons pertammg to the
| Association’s impossibility defense the ALJ in the instant case should have
followed Weaver and rel1nqu1shed junsdictlon

Furthermere the alleged 1mp0551b1ltty of the Asso01at1on eomi)lyrng w1th :
g -'sectlon 718 112(2)(d) Flor1da Statutes and Rule 6lB 23. 0021(2) of the Florrda-_ -
Admm1strat1ve Code is properly characterlzed as m1t1gation ora pure issue of law o

In other words the Assoc1at1on could argue that the alleged 1n1poss1b111ty of _

.cornplymg Wlth sectlon 718 112(2)(d) and Rule 6lB-23 0021(2) is a m1t1gat1ng i

'-cucumstance that should nnlltate agamst the 1mp031t10n of any sancttons The -

Association oould also argue that 1mposs1b111ty (as a matter of law) excuses it from

: cornplymg w1th the aforementioned reqmrements But, e1ther argument is properly T

| addressed Vra an 1nformal adm1mstrat1ve hearlng See McGraw 491 So 2d at_ '

7 Please refer to Tab L in the Appendix for a copy of the Weaver Order.
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1195 (Fla. 1 DCA 1986)(stating that “[t]o the extent that appellant’s petition for
hearing sought to present mitigation an informal hearing under Section 120.57(2),

would have prov1ded a forum more than adequate for such purpose ”) Baker V.

Mavcom Commumcatlons/Sprmt—Nextel 2008 WL 5376903 (DOAH 2008)(ALJ

T. Kent Wetherell, I concluding “it is appropriate to relinquish jurisdiction to
FCHR pursuant to Section 120.57(1)(1), Florida Statutes because there are no
| 'drsputed issues of materlal fact as to Whether Respondent is a pubhc__ |

.accommodatlon as deﬁned by statute. ”)

Finally, during the proceedings below, the Association cited Rupp v. Dep’t

of Health Health 9_63 So. 2.d 7'90 793 (Fla. 3d DCA 2007) Ifor the'proposition. that F lori_da

'law “does not 1mpose penaltles upon an mdrvrdual for falhng to take certam |

actlons Whlch it is physwally lmpossrble for that 1nd1v1dua1 to take But e.ve.n. if
‘the R_upp holdrng applres to the instant case. any questlon over whether
_1mposs1b111ty excuses noncomphance wrth sectron 718 112(2)(d) Florlda Statutes . |
| .and Rule 61B 23 0021(2) of the Florrda Admmlstratrve Code is a pure 1ssue of law. ¥
that can be addressed through an 1nforma1 admmrstrauve hearmg Agam there are
no dlsputed issues of material fact for an ALJ to resolve because the Division does |

~not dlspute any of the grounds on Whrch the Assocratlon s 1mposs1b111ty defense is,

| based See Weaver 2002 WL at *10 (ruhng that “[b]ecause no drspute of materlal -

® Please refer to Tab M in the Appendix for a copy of the Baker Order.
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fact necessary to determjne Whether the doetrine [of cOliateral estdppel] applies
[sic], Jur1sd10t1on over this matter should be relmqulshed to the Commission for
entry of a fmal order dlsmlssmg this matter pursuant to- Sectlon 120. 57(1)(1)
Florida Statutes.”).

CONCLUSION

_There' are no disputed issues of material fact in the instant case, and the
' DlVlSlOIl does not drspute any of the grounds on whlch the Assoc1at10n E
| '.Jmposs1b111ty defense is based Accordmgly, the 1nstant ease mvelves nothing
other than m1t1gatron and/or a pure issue of law. Under. such c1rcum_stances, the
ALJ in the instant case has no Jurrsdlcnon and must (as a matter of law) relmqulsh

: _;unsdlcuon back to the D1V1s10n See §120 57(1)(1) Fla Stat (mandatmg that

| [a]n order relmqmshmg jurrsdrc‘uon shall be rendered if the admmlstrauve law

: judge determines from the _rplead_i_ngs, depo_sitions, answers to interrogatories, and

9 The D1v1510n took the pos1t1on below (and w1ll argue durmg an mformal"-

" admmlstratlve hearmg) that the Association’s impossibility defense (as a matter of
law) is meritless. See generally United States v. City of Hoboken, 675 F.Supp.-
189, 198 (D.N.J. 1987)(considering an alleged violation of the Clean Water Act
and holding “it is simply the case that if a party is a permit holder, the Act makes
that party liable whenever the party discharges effluent that violates its permit.

- Excuses are irrelevant; under the Act the party must either achieve the discharge

: _Ievels it has been allowed, or pay ‘the consequences of its drscharge or stop .
o d1schargmg »); - Friends of the Earth, Tnc. v. Laidlaw Envtl. Servs (TOQ), Inc., 890

“F.Supp. 470, 496 (D.S.C. 1995)(ruling that “a violation of an NPDES permit is a
strict liability offense. Thus, the reasonableness or bona fides of an alleged
violator’s efforts to comply with its permit is not relevant in determining whether
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admissions on ﬁle; together with supporting and opposing affidavits, if any, that no

genuine issue as to any material fact exists.’ )(empha313 added). See also Sheraton

Bal Barbour Ass n, Ltd 864 So 2d 454 (grantmg a pet1t10n for writ of prohlbltlon_ ) |
' because DOAH. was actmg in excess of its ]UI‘ISdlCthl’l by pre51d1ng over a rule
challenge proceeding when the rule in question no longer existed); Pulkkinen, 127
So. 3d at 741 (noting “Ia] wrjt of prohibit_ion. -is the proper vehicle for preventing a

court from exercising jurisdiction it lacks or from exceeding its jurisdiction.”).

Respectfully submitted on this the 5th day of November 2014.

- Garnett W. Chisenhall
* Fla. Bar No. 0184373
* Chief Appellate Counsel . :
Dep’t of Bus., & Prof’l Regulation
-~ 1940 North Monroe Street, Suite 42
_' __'Tallahassee Florlda 32399-22(}2 o
~ (850) 717- 1191; Fax (850) 414-6749
o Gamett Ch1senhall@myﬂor1dal1cense com -

a Violator is liable under the [Clean Water] Act. ”)(mternal citations
omltted)(emphasm added)
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