STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
KATHRYN MOQN,
Petiti oner,

CASE NO. 89-1895
FCHR NO. 88-7405

VS.
JI MW BRYAN TOYOTA, |NC. ,

Respondent .

N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the above-styled matter was heard before the D vision
of Adm nistrative Hearings by its duly designated Hearing Oficer, Daniel M
Kil bride, on January 19, 1990, in Olando, Florida. The follow ng appearances
were entered:

APPEARANCES

For Petitioner: Jeff Sapper
Qualified Representative
14052 Lake Til den Boul evard
Wnter Garden, Florida

For Respondent: Leo Rock, Jr., Esquire
Gray, Harris and Robi nson
Suite 1200 Sout heast Bank
201 East Pine Street
Ol ando, FL 32801

STATEMENT OF THE | SSUES

VWhet her Petitioner, a menber of a protected class, was denoted from her
position as an Assistant Business Manager with the Respondent on February 22,
1988 on the basis of her sex (female), in violation of Section 760.10(1)(a),
Florida Statutes (1989)

VWhet her Petitioner, a menber of a protected class, was di scharged from her
position as autonpbil e sal esperson with the Respondent on March 23, 1988 on the
basis of her sex (female), in violation of Section 760.10 (1)(a), Florida
Statutes (1989).

PRELI M NARY STATEMENT

Petitioner filed a Petition for Relief froma Unl awful Enploynment Practice
with the Florida Conmm ssion on Human Rel ati ons on March 27, 1989. The nmatter
was referred to the Division of Adm nistrative Hearings for a hearing de novo
and the subm ssion of a recommended order to the Conm ssion. At the request of
Petitioner, Jeff Sapper noved to be recognized as the representative for
Petitioner at the formal hearing. Respondent filed its Answer and Affirmative



Def enses on Cctober 2, 1989. Upon proper notice, a formal hearing was conducted
in Olando, Florida on January 19, 1990. At the hearing, the Hearing Oficer
made diligent inquiry of the representative, under oath and on the record, as to
his capabilities of representing the rights and interests of the Petitioner
Petitioner was present during the inquiry and stated on the record her request
for, and acceptance of Jeff Sapper as her non-attorney representative. Based on
the inquiry and the request of Petitioner, Jeff Sapper was authorized to appear
and represent Petitioner during the course of the formal hearing (Rule 221-
6.008, Florida Adm nistrative Code).

At the hearing, Petitioner testified in her own behalf and called as
wi t nesses, Kennette Hughes, Joan Bl ack, Jackson D. Allen, Lynn Allen, Jeff
Early, and Laura Mehl enkanp. Petitioner did not offer any exhibits.
Respondent called as w tnesses, Mchael A Pinto, WIliamA Nero and Rick D
Conpton, and offered four exhibits into evidence. During the course of the
hearing, Petitioner sought to elicit testinmony relating to the issues of sexua
harassnment, hostile work environnment and di sparate treatnment in the work place.
Respondent objected and noved to strike. The Hearing Oficer reserved ruling on
the notions. Respondent was permtted to have a continuing objection. n
review to the pleadings and the testinmony in this matter, Respondent's notion is
GRANTED, and all testinony related to those collateral issues have been
di sregarded as irrelevant and not properly plead. Upon conclusion of the
hearing, the parties waived the ten day rule and were provided the opportunity
to submit proposed findings of fact, conclusions of |aw and | egal argunent
within fourteen days of the filing of the transcript. The transcript was filed
on February 14, 1990. Petitioner has filed proposed findings which were
recei ved on March 14, 1990. Respondent files its proposed findings on February
28, 1990. The parties' proposed findings have been given careful consideration
and are addressed in the Appendi x attached hereto.

Based upon all of the evidence, the follow ng findings of fact are
det er m ned:

FI NDI NGS OF FACT

1. Kathryn Moon was hired June 17, 1987, in the new car sal es depart nent
by Respondent Ji my Bryan Toyota, Inc.

2. Kathryn Moon was pronmoted to F & | Manager on January 10, 1988, by
Respondent .

3. Kathryn Moon was denmpted fromF & | Manager on February 22, 1988, to
new car sal es by Respondent.

4. Kathryn Moon was term nated from enpl oynent on or about March 23, 1988
by Respondent.

5. The titles Assistant Business Manager, F & | Manager and F & | C oser
are synonynous.

6. Kathryn Moon expressed an interest in pronotion to F & | Manager
several tinmes to M ke Pinto, Respondent's Business Manager, prior to her
pronot i on.

7. Mke Pinto pronmoted Kathryn Moon to F & | Manager because she had
denonstrat ed good sal es perfornmance, consistent with the usual pronotion
practice of Respondent.



8. At the time of her pronotion to F & | Manager, Mke Pinto told Kathryn
Moon that his only concern with her success in the departnent was maki ng sure
t hat everybody worked well together. Teamwork was essential to closing car
sales. She needed to be a "teamplayer” in the F & | Manager position.

9. Mke Pinto selected Kathryn Moon over three mal e enpl oyees vying for
t he position.

10. MKke Pinto felt that a woman in the position of F & I Manager was
hel pful in order to calmthe custoner's anxiety and enotional state at the tine
of a cl osing.

11. Training for the F & | position involved | earning how to operate the
conputer, to input a proposal, print forms and to close or store the contract.

12. Training also is involved in how to disclose and sell the products,
whi ch included credit life insurance, extended warranties and the like, to the
cust oner.

13. Kathryn Mon received the sane or simlar training and opportunities
as other enployees in the same position.

14. MKke Pinto tal ked with Kathryn Mboon on a Monday in early February,
1988, about the dispute that she had had with Bill Nero on the precedi ng Sunday
during the time when she was F & | Mnager.

15. Another incident that Mke Pinto recalls occurring during this tine
was counseling with Kathryn Moon regardi ng an incident involving Frank Nero, a
deal that was not consunmated in connection with a tent sale.

16. MKke Pinto caused the termnation of a female sal es person whom he
t hought had been insubordinate to Kathryn Mon, but later found out that there
was a mutual conflict between Kathryn Moon and the sal es person.

17. MKke Pinto did counsel with Kathryn Moon privately nmore than once in
connection with problens reported to himthat other sales people were having
with Kathryn Moon in her F & | Manager capacity.

18. In md-February 1988, Mke Pinto decided to denote Kathryn Moon. He
tal ked with General Manager Rick Conpton about it because he felt that she was
not good in the position. He stated there was too much conflict with her and
ot her managers and sone of the sales people. This conflict was disrupting the
busi ness of the deal ership.

19. After discussing Kathryn Moon's denotion with Rick Conpton, Mke Pinto
told her the same day to go back on the sales floor because she was not handling
the position as well as he wanted due to her conflicts that were occurring with
managers and sal es personnel.

20. Kathryn Moon was very upset about being denoted.

21. Mke Pinto's decision to denote Kathryn Moon was not gender based.

22. Additional training on the details of the job would not have prevented
the problens that led up to Kathryn Moon's denotion.



23. New F & | Managers use their own skills and talents to develop their
ability to close deals. The top sales persons are the ones selected to be F & |
Managers because of their denonstrated ability to close a deal. The closing
ability needed for an effective F & | Manager includes the ability to overcone
customer objections and to maintain control so that the deal is closed. The
majority of the training is on-the-job.

24. An F & | Manager, to be effective, has to be a teanpl ayer, one that
works well with sal es personnel and one that sales people | ook up to and
respect.

25. Kathryn Moon had difficulty getting along with other enployees, and it
was not limted to just a particular person. She frequently argued with the
deal ershi p managenent and sal es enpl oyees.

26. Bill Nero was Used Car Manager when he left Jimry Bryan Toyota in the
Fall of 1989. In the Summer of 1987, Bill Nero was Assistant Sal es Manager at
Respondent' s deal ership. Bill Nero was denpted from Assi stant Sal es Manager to
T. O Manager in February 1988.

27. After Kathryn Moon's denotion, Bill Nero asked Kat hryn Moon to be on
his sal es team because she had done an excellent job as a sal es person before
her pronotion. Bill Nero's conpensation would be affected by the sales efforts
of people on his team

28. Kathryn Moon took her denotion very hard and had a hard tinme adjusting
back to sales after her denotion.

29. Bill Nero had been denoted just as Kathryn Mon, but he thought they
could work together well on his team

30. Bill Nero decided to term nate Kathryn Moon because of her |ack of
productivity as she was not generating sales at the | evel she had prior to being
promoted to F & | Manager.

31. Kathryn Moon's sales of new cars on a nonthly basis were:

Jul 1987 - 16

Aug 1987 - 18

Sep 1987 - 13

Cct 1987 - 13

Nov 1987 - 12

Dec 1987 - 25

Jan 1988 - 1 (pronoted to F & I)

Feb 1988 - 0 (in F & I until February 23, 1988)
Mar 1988 - 8

32. Kathryn Moon was term nated because of her poor attitude and
| ackl uster performance in |ate February and March 1988, after her return to the
sal es fl oor.

33. Oher male and fenal e enpl oyees have been term nated for poor attitude
and | ackl uster performance.

34. The conpany enpl oyee handbook states that the general code of conduct
for enployees requires a positive attitude towards the workpl ace.



35. General Manager Rick Conpton wanted his sal es personnel to have a good
attitude and be good team pl ayers.

36. Kathryn Moon was advised that after she had been back on the sales
force for a while there was a possibility that she could advance back into the F
& | position. Oher enployees that had been denoted were pronoted again if they
performed satisfactorily.

37. There was a decided attitude change in Kathryn Mon after her denotion
fromthe F & | position. She was bitterly di sappointnent after her denotion
She was not the team player after her denotion that she was before, and her
sal es performance was poor

38. High turnover and novi ng of sal espersons between different deal erships
is commonpl ace in the auto industry. Mre people were termnated at Ji mmy Bryan
than other dealers in the area. Respondent term nated sal espersons if they did
not nmeet the national sales average of ten (10) units per nonth.

39. Kathryn Mon did not quit after her denotion because she liked selling
Toyot as, and Jimy Bryan was the | argest Toyota dealer in the area. She chose
not to | eave Respondent's enpl oynment because that was her best opportunity to
make noney plus she did not want to travel to a further deal ership.

CONCLUSI ONS OF LAW

40. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of this proceeding, and the parties thereto, pursuant to
subsection 120.57(1), Florida Statutes and Rul e 22T-8.016(1), Florida
Adm ni strative Code.

41. The State of Florida, under the |egislative schene contained in
Florida Statutes Chapter 760, incorporates and adopts the | egal principles and
precedents established in the federal anti-discrimnation |laws specifically set
forth under Title VIl of the Gvil R ghts Act of 1964 as anended 42 USC Secti on
2000e et seg. The Florida |aw prohibiting unlawful enployment practices is
found in Section 760.10, Florida Statutes. This section prohibits discharge or
otherwi se to discrimnate against any individual with respect to conpensation
terns, conditions, or privileges of enploynment because of such individual's sex
(Sec. 760.10(1)(a).

42. The Suprene Court established, and later clarified the burden of proof
in disparate treatnent cases in MDonnell Douglas Corp. v. Geen, 411 U S. 792
(1973) and Texas Departnent of Community Affairs v. Burdine, 450 U S. 248
(1981). The FCHR has adopted this evidentiary nodel. Kilpatrick v. Howard
Johnson Co., 7 FALR 5468, 5475 (FCHR 1985).

43. McDonnel |l Dougl as pl aces upon the Petitioner the initial burden of
proving a prima facie case of discrimnation. Judicial authorities have
establ i shed a three-pronged burden of proof for establishing a prima facie case
of discrimnatory di scharge

A. The enployee is qualified for the position

B. The enpl oyee was subject to an adverse enpl oynent decision; and repl aced
by a person outside the protected cl ass.



C. There is a causal connection between 1 and 2. Canino v. EECC, 707 F.2d
468, 32 FEP Cases 139 (11th Gr. 1983); Smith v. CGeorgia, 684 F.2d 729, 29 FEP
Cases 1134 (11th Gr. 1982); Lee v. Russell County Board of Education, 684 F.2d
769, 29 FEP Cases 1508 (11th G r. 1982), appeal after remand, 744 F.2d 768, 36
FEP Cases 22 (11th Cir. 1984).

44. Proving a prima facie case serves to elimnate the nost comon
nondi scrimnatory reasons for the Plaintiff's disparate treatnment. See,
Teansters v. U S., 431 U S. 324, 358 and N. 44 (1977). It is not, however, the
equi val ent of a factual finding of discrimnation. It is sinply proof of
actions taken by the enployer fromwhich discrimnatory aninus is inferred
because experience has proved that in the absence of any other explanation it is
nore |ikely than not that those actions were bottomed on inpermssible
consi derations. The presunption is that nore often than not people do not act
inatotally arbitrary manner, w thout any underlying reason, in a business
setting. Furnco Construction Corp. v. Waters, 438 U S. 567, 576 (1978).

45. Once the Plaintiff has succeeded in proving all the el ements necessary
to establish a prima facie case, the enployer nmust then articul ate sone
legitimate, nondiscrimnatory reason for the chall enged enpl oynent decision
The enployer is required only "to produce adm ssi bl e evidence which would all ow
the trier of fact to conclude that the enpl oynent decision had not been
notivated by discrimnatory aninus." Texas Departnent of Comunity Affairs v.
Burdi ne, at 257. The enployer "need not persuade the court that it was actually

notivated by the proffered reasons . . . it is sufficient if the [enployer's]
evi dence rai ses a genuine issue of fact as to whether it discrimnated agai nst
the Plaintiff." Id. at 254-255. This burden is characterized as "exceedi ngly

light." Perrvman v. Johnson Products Co., Inc., 698 F.2d 1138 (11th Cr. 1983).

46. Once the enployer articulates a legitimte reason for the action
taken, the evidentiary burden shifts back to the Petitioner who nust prove that
the reason offered by the enployer for its decision is not the true reason, but
is merely a pretext. The enpl oyer need not prove that it was actually notivated
by the articul ated nondiscrimnatory reasons or that the replacenment was nore
qualified than the Petitioner. Texas Department of Conmunity Affairs v.

Burdi ne, at 257-8.

47. I n Burdine, the Supreme Court enphasized that the ultimte burden of
persuading the trier of fact that the Respondent intentionally discrimnated
against the Petitioner remains at all tines with the Petitioner. Texas
Department of Community Affairs v. Burdine, at 253. The Court recently
confirmed this principle in Price Waterhouse v. Hopkins, 109 S.C. 1775 (1989).

48. In Price Waterhouse v. Hopkins, the Court exam ned the parties
respecti ve burdens of persuasion where the Plaintiff has proven with direct
evi dence that the enployer's actions were notivated by discrimnatory aninmus. A
plurality of the Court held that in such a case, the enployer nust prove by a
preponder ance of the evidence that it would have nade the same decision even if
di scrim natory ani mus had not been a notivating part of its decision

49. The Court cautions, however, that the hol ding does not alter the
Bur di ne burden of proof allocation. The enployer only bears the burden of
persuasion after the Plaintiff has proven discrimnatory notivation. In a
concurring opinion, Justice O Connor explained that the application of this rule
islimted to mxed-notive cases, that is, where the enpl oyer has created
substantial uncertainty as to causation by know ngly giving substantial weight
to an inperm ssible criterion



50.. In the case sub judice, the Petitioner has satisfied the first
el ement of establishing that she were qualified for the position. The
Petitioner has al so established that she was subjected to an adverse enpl oynent
deci si on by her denotion and subsequent term nation from enpl oynent. However,
the Plaintiff has conpletely failed in establishing or proving by credible,
per suasi ve evidence that there is a causal connection between her qualification
for the position and her ultimte discharge fromenploynment. The Plaintiff did
not provide at the formal hearings through testinony or exhibits any direct
evidence sufficient in itself to sustain her burden of proof. The nere sequence
of events whereby term nation foll owed her denoti on does not prove a charge of
unl awf ul sex discrimnation; nor absent nore circunstantial evidence, do such
ci rcunmst ances establish an irrefutable presunption of retaliatory design or
di scrimnatory purpose. See: Price Waterhouse v. Hopkins, 109 S.C. 1775
(1989).

51. At best the sequence of events require the Respondent to cone forward
and "articulate" a valid, nondiscrimnatory reason for the resulting termnation
of enploynent. The Conpany has done so.

52. The Respondent established by a preponderance of the testinony and
busi ness records that the Petitioner had been term nated from enpl oynent due to
her violation of a major work rule. The evidence presented by the Conpany and
elicited fromw tnesses at the formal hearing on this matter establish that the
Petitioner was bitterly di sappoi nted when she returned to the sales floor in
February. This di sappointnment was reflected in her work performance which
deteriorated to a |l evel where it caused constant conflict anong the enpl oyees
she worked with and was reflected in poor sales performance where for managenent
term nated her enploynment. The basis for the decision was based on a
nondi scrimnatory reason. |In addition, Respondent has articulated a valid,
nondi scrimnatory reason as the basis for its decision to denote Petitioner in
February, 1988. While she was in the F & | position, her aggressive, outspoken
personality created conflicts with other deal ership enpl oyees whi ch was
di sruptive to the deal ership function. Respondent could properly consider this
when nmaki ng enpl oynent deci sions. Hale v. Cuyahoga County Wl fare Dept.,
__F.2d__, 51 FEP 1264 (6th Cr. 1989). Petitioner has failed to produce any
evi dence to denonstrate that the Respondent's articul ated reasons were
"pretextual .

RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is

RECOWENDED that a Final Oder be issued which DENIES the Petition for
Rel i ef .



DONE AND ENTERED this 19th day of March, 1990,

Fl ori da.

The followi ng constitutes nmy specific rulings,

120.59, Florida Statutes, on findings of fact submtted by the parties.

Pr oposed Fi

Accept ed:

Pr oposed Fi

Accept ed:

DANIEL M Kl LBRI DE

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 19th day of March, 1990.

APPENDI X

ndi ngs of Fact Submitted by Petitioner

Par agraphs 2 (in substance), 12.

Rej ected as against the greater weight of the
evidence or irrelevant : Paragraphs 1, 3-11
ndi ngs of Fact Submitted by Respondent:

Par agraphs 1,2, 3,4,5,6,7,8,9,10,11,12,13 (in

substance), 14 (in substance), 15 (in substance), 16,

17,18, 19, 20, 22, 23,25 (in substance), 26-33 (in

substance), 34, 35-36 (in substance), 37, 38, 43 (in
subst ance), 44,45, 46, 47, 48, 49, 50, 51, 52, 53, 54-57 (in
substance), 58 (in substance), 59-69 (in substance),

70, 71,72-84 (in substance), 85,93, 116,117,122, 138.
Rej ected as irrel evant, subsunmed or repetitive: 21
24, 39-42, 86-92, 94-115, 118-121 (irrelevant),
123-137, 139-162.

COPI ES FURNI SHED:

Jeff Sapper, Representative Dana Baird

14052 Lake Til den Boul evard CGeneral Counse

Wnter Garden, FL 32787 Fl ori da Human Rel ati ons
Commi ssi on

Kat hryn L. Moon 325 John Knox Road

6460 Yel | owst one Street Building F, Suite 240

Ol ando, FL 32807 Tal | ahassee, FL 32399-1925

Leo P. Rock, Jr., Esquire

Gray, Harri

s and Robi nson, P. A

Post O fice Box 3068
Ol ando, FL 32802

in Tal | ahassee,

Leon County,

in accordance with section



Mar gar et Jones, Cerk

Fl ori da Human Rel ati ons
Commi ssi on

325 John Knox Road
Building F, Suite 240

Tal | ahassee, FL 32399-1925

STATE OF FLORI DA
COW SSI ON ON HUVAN RELATI ONS

KATHRYN MOQCN,
Petitioner, EEOCC CASE NO 15D881979
V. FCHR CASE NO. 88- 7405
JI MMY BRYAN TOYOTA, |INC. , DOAH CASE NO. 89- 1895
Respondent . FCHR ORDER NO. 90- 025

ORDER REMANDI NG PETI TI ON FOR
RELI EF FROM AN UNLAWFUL
EMPLOYMENT PRACTI CE

|. Panel of Comm ssioners

The followi ng three Conm ssioners participated in the disposition of this
matter.

Conmi ssi oner Learna G Ransey,

Chai r per son;

Conmi ssi oner Elena Flom and

Conmi ssi oner Ral ph P. Mangi one.
Il. Appearances

For Petitioner Kathryn Moon: No appearance.

For Respondent Jimy Bryan Toyota, Inc.: Leo P. Rock, Jr., Esquire, Gay,
Harris and Robi nson, Suite 1200 Sout heast Bank, 201 East Pine Street, Ol ando,
Fl ori da 32801.

[11. Prelimnary Matters

Kat hryn Moon, Petitioner herein, filed a conplaint of discrimnation with
this Comm ssion pursuant to the Human Rights Act of 1977, as amended, Sections



760. 01-760.10, Florida Statutes (1989), alleging that Jimry Bryan Toyota, Inc.
Respondent herein, unlawfully discrimnated against Petitioner on the basis of
sex.

In accordance with the Comm ssion's rules the allegations of discrimnation
set forth in the conplaint of discrimnation were investigated and a report of
the investigation was submtted to the Executive Director

On February 22, 1989, the Executive Director issued his Determ nation
findi ng reasonabl e cause to believe that an unl awful enpl oynment practice
occurred. Petitioner then filed a Petition for Relief froman Unl awful
Enpl oynment Practice on March 27, 1989. The petition was referred to the
Division of Administrative Hearings (DOAH) for the conduct of a formal
proceedi ng pursuant to Rule 22T-8.016(1). The formal proceeding was hel d on
January 19, 1990.

During the course of the formal hearing, Respondent objected to
Petitioner's introduction of testinony relating to sexual harassnment and a
hostile work environnent. The hearing officer reserved ruling on the notion and
Respondent mai ntai ned an ongoi ng objection and notion to strike all testinony
relating to sexual harassment and hostile working environnent. The objection
was raised regarding testinony of Petitioner's witnesses as well as Petitioner's
testinmony. The hearing officer's recommended order granted Respondent's notion
to strike all testinony regarding sexual harassment, hostile work environment
and di sparate treatnent.

I'V. Findings of Fact

The hearing officer's finding of fact relate nostly to Petitioner's
performance evaluation. The findings of fact failed to include any findings
regarding: (1) alleged disparate treatnent of Petitioner in respect to training
in her new position; (2) alleged hostile work environment towards fenal e
enpl oyees; and (3) an all eged at nosphere of sexual harassnment towards Petitioner
and others. The hearing officer's findings of fact are therefore inconplete.

V. Concl usions of Law

The hearing officer granted Respondent's notion to strike testinony
regardi ng sexual harassnent, hostile work environnent and di sparate treatnent.
He gave no | egal support for granting such a notion. Based upon his findings of
fact, the hearing officer concluded that Respondent articulated a valid,
nondi scrimnatory reason as the basis for its decision to denpote Petitioner
The hearing officer also concluded that Petitioner failed to prove a causa
connection between her qualification for the position and her discharge. The
hearing Oficer recomends that the petition be dism ssed. Upon consideration
we find that the hearing officer's granting of Respondent's notion to strike
certain testinmony was contrary to the | aw and therefore erroneous.

Under a McDonnel |l Dougl as analysis, Petitioner has the burden of rebutting
Respondent's articulation of a nondiscrimnatory reason for its actions by
proving that the proferred reason was not the true reason for Respondent's
actions. This can be acconplished through indirect evidence that shows
di sparate treatnment. Texas Departnment of Community Affairs v. Burdine, 450 U. S
248 (1981). In Estes v. Dick Smth Ford, Inc., 856 F.2d 1097 (8th Cr. 1988),
the court reversed a lower court ruling that excluded several categories of
evi dence that tended to show a climate of racial and age bias at the enployer's
facility. The court held that such evidence was adm ssible and the cumul ative



ef fect of excluding the evidence was sufficiently prejudicial to justify
reversal, even if each evidentiary ruling, in isolation, would not have
justified reversal. The court reasoned that such background evi dence may, in
di scrimnation cases, be critical for an assessnent of whether an enpl oyer was
nore |ikely than not to have acted froman unl awful notive.

More recently, the principles enunerated in Estes were applied to a sex
di scrimnation case in Hawkins v. Hennepin Technical Center 900 F.2d 153 (8th
Cr. 1990), where the court reversed a |lower court ruling that excluded several
categories of evidence that tended to show a climte of sexual harassnent. The
court held that even though sexual harassnent was not formally charged, a forner
enpl oyee should be permitted to introduce additional evidence as to specifics of
such harassnent to attenpt to show an atnosphere of condoned sexual harassnent
in the work place, thereby increasing the Iikelihood of proving discrimnation
The court reasoned that an enployer's past discrimnatory policy and practice
may well illustrate that the enployer's asserted reasons for disparate treatnent
are a pretext for intentional discrimnation

VI. Renmand

In consideration of the hearing officer granting Respondent's notion to
strike testinmony relating to sexual harassnent, etc., and the absence of any
factual findings regarding such testinony, we conclude that all testinony
presented regardi ng sexual harassnent, hostile work environnent and di sparate
treat ment shoul d be considered by the hearing officer in reconrending the fina
di sposition of this case.

Accordingly, the Petition for Relief froman Unl awful Enploynent practice
is hereby REMANDED to the Division of Adm nistrative Hearings for
reconsi deration consistent with this opinion
It is so ORDERED
Dated this 27th day of July 1990.
FOR THE FLORI DA COWM SSI ON ON HUMAN RELATI ONS:
BY:

Commi ssi oner El ena Flom and
Conmi ssi oner Ral ph P. Mangi one.

Conmi ssi oner Learna G Ransey, Chairperson, dissenting. | would adopt the
hearing officer's recomendati on of di sm ssal

FILED this 27th day of July, 1990 in Tall ahassee, Florida.

Margaret A. Jones
G erk of the Conm ssion

ENDNOTE



1/ Unless otherwi se indicated, all statutory references are to Florida Statutes
(1989), and all rule references are to Florida Adm nistrative Code.

COPI ES FURNI SHED:

Kat hryn Moon, Petitioner

Leo P. Rock, Jr., Respondent

Daniel M Kilbride, DOAH Hearing O ficer
Patricia Buttaro, Student Intern

STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
KATHRYN MOQN,
Petitioner,

CASE NO. 89-1895
FCHR NO. 88-7405

VS.
JI MW BRYAN TOYOTA, |INC. ,

Respondent .

N N N N N N N N N

SUPPLEMENTAL RECOMMENDED ORDER

Pursuant to the remand of the Florida Conm ssion on Human Rel ati ons,
the entire record of above-styled matter was revi ewed before the Division of
Admi ni strative Hearings by its duly designated Hearing Oficer, Daniel M
Kil bride. The follow ng appearances were entered:

APPEARANCES

For Petitioner: Jeff Sapper, Qualified Representative
14052 Lake Til den Boul evard
Wnter Garden, Florida 32787

For Respondent: Leo Rock, Jr., Esquire
Gray, Harris and Robi nson
Suite 1200 Sout heast Bank
201 East Pine Street
Ol ando, Florida 32801

SUPPLEMENTAL STATEMENT OF THE | SSUES

VWhet her Petitioner received disparate treatnment in respect to training upon
bei ng pronoted to the position of Assistant Business Manager.



VWhet her Petitioner, a menber of a protected class, had been sexually
har assed whil e enpl oyed by Respondent fromthe sunmer of 1987 to March 23, 1988.

VWhet her Respondent fostered or maintained a hostile work environment at
Petitioner's place of enpl oynent.

PRELI M NARY STATEMENT

Foll owi ng a formal hearing, the undersigned Hearing Oficer submtted a
Recomended Order for consideration by the Florida Comm ssion on Human
Rel ati ons. Fol |l owi ng consideration by the Conmm ssion, this matter was remanded
to the hearing officer to reconsider testinony already presented and not reopen
the record for the taking of additional testinony, but to include findings
regarding: (1) alleged disparate treatnent of Petitioner in respect to training
in her new position; (2) alleged hostile work environment towards fenal e
enpl oyees; and (3) an all eged at nosphere of sexual harassnent towards Petitioner
and others. The hearing officer has made a conplete review of the record,
consi dered testinony previously excluded and made the additional findings of
fact as set forth below In view of the fact that no new additional evidence
was presented, no additional submttal of the parties was considered in the
rendering of this order. The nunbering of paragraphs relates back to the
Reconmended Order, dated March 19, 1990

Based upon all of the evidence, the follow ng suppl enental findings of fact
are determ ned:

SUPPLEMENTAL FI NDI NGS OF FACT

12(a). Interpersonal relations and attitude training were not part of the
skills training provided by Respondent to enpl oyees in the Assistant Business
Manager's position. Personnel were expected to have devel oped such skills prior
to their pronmotion to that position

12(b). Petitioner brought the attitude and interpersonal skills which she
had devel oped in sales with her to the new position

12(c). In her position in sales, Petitioner was aggressive, outspoken, and
forthright in dealing with her peers and with managenent. 1In spite of unfair,
rude or obnoxi ous behavior toward her by other sales persons or her T.Q,
Petitioner took steps to insure that she net or exceeded her sal es quota each
nmonth prior to her pronotion.

12(d). These attributes, which were beneficial for her in an aggressive
and conpetitive sales environment, were counterproductive in the Assistant
Busi ness Manager's position. Teamwork, wi th sal es personnel and managenent,
and a reassuring and persuasive personality were essential for success.
Instead, Petitioner was in constant conflict with managenent and sal es personne
over the closing of "deals."

13(a). Mke Pinto, the Busi ness Manager, spent the sane or greater tine
providing on the job training with Petitioner as with other simlarly situated
mal e enpl oyees.

13(b). Wen the Business Manager was not available for consultation with
Petitioner, in January, 1988, due to a tent sale, other Assistant Business



Managers, know edgeable in the position, were available to answer Petitioner's
guesti ons.

13(c). Petitioner testified that her peers refused to allow her to sit in
and observe their transactions with a client, as she requested. Standing al one,
this conduct is insufficient to denonstrate disparate treatnment in the training
as an Assi stant Busi ness Manager

* * *

40. The work environnment between peers in sales at the Respondent's
deal ership was uncivil, rude, manipul ative, hostile and highly conpetitive. It
was common practice for sales personnel to harass and denean each other in an
effort to be the "outstandi ng sal esperson” for the nonth.

41. Although sal es personnel were ostensibly assigned to "teans", each
sal esperson was in direct conpetition with their teamnmenber. In order to
retain their position at Respondent's deal ership, a person in sales was expected
to sell a mninumof ten units per nonth or their job was in jeopardy. Prior
sal es performance had minimuminpact in retaining their position with the

conpany.

42. \When a new customer cane on to Respondent’'s |ot, each sal esperson had
to be alert and position thenselves so that they could be the first person to
approach the customer. |If that custonmer did purchase a vehicle, then the
sal esperson who "worked the deal” would be entitled to the conm ssion
Theref ore, aggressive sal es people woul d devi se vari ous net hods whereby they
could be the first on the scene to approach a custoner.

43. It was comon practice for nmal e sal espersons to lure femal e sal es
associ ates away fromthe lot during busy tines. This was done by having them go
out for sandwi ches at lunch or to pick up their dry cleaning or do other
errands. Mal e sal espersons were not expected to run such errands during their
wor ki ng hours.

44. During the period June 17, 1987 through January 10, 1988, when she was
pronoted, Petitioner steadfastly refused to participate in the subterfuge and no
adver se enpl oynent deci sion was made agai nst her. Therefore, the unfair |abor
practices enpl oyed by one sal esperson agai nst another at Respondent's deal ership
cannot be said to be gender based.

45. The work environment fostered by managenent at Respondent's deal ership
toward its enployees in sales and the Business Managers positions was uncivil,
hostil e, manipul ative, arbitrary, capricious, secretive and unprofessional
However, fromthe evidence adduced at hearing, such conduct was not gender
based.

46. Due to the hostile work environnment fostered by nmanagenment, there was
massi ve turnover in the sales and the Assistant Busi ness Managers positions by
both mal e and femal e enpl oyees. Term nations, both voluntary and invol untary,
pronotions, denotions, and latteral transfers took place at an astoni shing pace.
The evidence was insufficient to show that it was gender based.

47. There was insufficient evidence to support a finding of hostile work
envi ronnent based on gender



48. There was insufficient evidence to support a finding of sexua
harassnment directed to Petitioner

SUPPLEMENTAL CONCLUSI ONS OF LAW

8. In the instant case, the essential questions are whether the Petitioner
has denonstrated, by a preponderance of the evidence, that the true reason for
her denotion and eventual firing was intentional sex discrimnation, and/or
whet her Petitioner was subject to harassnment based on her gender or whet her
Petitioner was subject to a hostile work environnment fostered by Respondent
towards femnal e enpl oyees.

9. Although the testinony showed that the work environnment fostered by
Respondent was hostile and sales and entry | evel nanagenment personnel were
subj ected to constant harassment and threats to maintain sales quotas of face
denotion or disnmissal, the evidence was insufficient to show that such conduct
created a pervasive hostile work environment that was gender based. As the
Eleventh Circuit Court of Appeal stated in Nix v. W.CY Radi o, 738 F.2d 1183,
reh. denied 747 F.2d 710 (11th G r. 1984), as foll ows:

Title VI is not a shield against harsh
treatment in the work place [citation omitted]
nor does the statute require the enployer to
have good cause for his decisions. The

enpl oyer may fire an enpl oyee based on
erroneous facts, or for no reason at all,

as long as its action is not for a
discrimnatory reason [citations omtted].
VWil e an enpl oyer's judgnent or course of
action nmay seem poor or erroneous to
outsiders, the relevant question is sinply
whet her the given reason was a pretext for
illegal discrimnation. The enployers

stated legitimate reason . . . does not

have to be a reason the judge or jurors would
act on or approve. [citations omtted].

That is certainly the situation is this case. Respondent's reasons for
denmotions and firing of its enployees both nale and femal e, sales and
managenent, certainly appears to have been arbitrary and capricious. However,
the proof was insufficient to prove that its action was for a discrimnatory
reason. See also: St. Mary's Honor Center v. Hicks, 113 S. Q. 2742 (1993).

RECOMVENDATI ON

Based on the foregoing findings of fact and conclusions of law, it is
RECOMMENDED t hat a Final O der be issued which DENIES the Petition for Relief.



DONE and ENTERED this 13th day of July, 1994, in Tall ahassee, Fl orida.

DANIEL M Kl LBRI DE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 13th day of July, 1994.

COPI ES FURNI SHED:

Jeff Sapper

Qualified Representative
14052 Lake Til den Boul evard
Wnter Garden, Florida 32787

Leo Rock, Jr., Esquire
Gray, Harris and Robi nson
Suite 1200 Sout heast Bank
201 East Pine Street

Ol ando, Florida 32801

Kat hryn L. Moon
6460 Yel | owstone Street
Ol ando, Florida 32807

Sharon Mouultry, derk

Fl ori da Human Rel ati ons
Commi ssi on

325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32399-1925

Dana Baird

CGener al Counsel

Fl ori da Human Rel ati ons
Commi ssi on

325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32399-1925

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to the Recommended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency that will issue the
final order in this case concerning their rules on the deadline for filing



exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the final order in this case.



