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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

         
 

EDWARD H. RECHBERGER IV, AS TRUSTEE UNDER 
A TRUST AGREEMENT DATED MARCH 11, 1998, 
AS AMENDED FEBRUARY 26, 2001,     
LEWIS J. SERVENTI,  
KAREN K. RECHBERGER,      
  
    Plaintiffs,    
 
vs.         07-CV-61A(F) 
           
DUSTIN C. HURLBURT,  
LISA HURLBURT, 
HURLBURT INVESTMENT CLUB,     
and ROBERT M. BURT,       
              
    Defendants. 
_________________________________________________ 
         

PLAINTIFFS’ MOTION FOR LEAVE 
TO FILE SUR-REPLY DECLARATION 

 
 Plaintiffs, Edward H. Rechberger IV, as Trustee under a Trust Agreement dated March 11, 

1998, as Amended February 26, 2001, Lewis J. Serventi and Karen K. Rechberger, by counsel, for 

their Motion seeking Leave to File Sur-Reply Declaration, state: 

1. On January 31, 2008, Plaintiffs served a Freedom of Information Act Request 

(“FOIA”) on the Federal Bureau of Investigation (“FBI”) seeking documents related to the 

investigation of Defendants.  Counsel for Plaintiffs routinely followed up with the FBI seeking a 

response to the FOIA request.  The FBI advised that it would produce responsive information but 

needed to review the file for privileged materials.  The FBI advised that there was a tremendous 

backlog in the review process.  Finally, on January 4, 2010, after roughly two years, counsel for 

Plaintiffs received from the FBI documents responsive to the FOIA request.  Those documents 

have now been Bates labeled FBI 1 through FBI 1106 and are being produced to all counsel in this 

case. 

2. The documents produced by the FBI further bolster Plaintiffs’ opposition to 

Defendant Burt’s motion for summary judgment (Docket No. 62) and motion for sanctions (Docket 
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No. 63).  Critically, the documents support Defendant Dustin Hurlburt’s sworn testimony that 

implicates Defendant Burt in the scheme to use the Enterprise to defraud Plaintiffs.  Defendant 

Burt has argued that the Court should disregard Defendant Dustin Hurlburt’s testimony because it 

was somehow the result of a “deal” struck with Plaintiffs.  Defendant Dustin Hurlburt and Plaintiffs 

have already denied this baseless claim.  The documents produced by the FBI put this allegation to 

rest.  Defendant Dustin Hurlburt was implicating Defendant Burt in the fraudulent Enterprise as 

early as Spring 2004, and well before he ever had contact with Plaintiffs. 

3. Plaintiffs seek leave to file a declaration to place these documents before the Court 

so that the newly discovered information can be considered in the determination of Defendant 

Burt’s motions.  Plaintiffs are offering the newly discovered information to all parties and the Court 

immediately after it was obtained. 

4. Plaintiffs hereby move for leave to file a Sur-Reply Declaration in further opposition 

to Defendant Burt’s motion for summary judgment and the motion for sanctions in order to present 

this newly discovered evidence.  Attached hereto as Exhibit A is a true and accurate copy of the Sur-

Reply Declaration that Plaintiffs seek leave to file. 

WHEREFORE, Plaintiffs respectfully request that the Court grant them leave to file the 

Sur-Reply Declaration attached hereto as Exhibit A and that, if leave is granted, the Sur-Reply 

Declaration be treated as filed as of the date of the Order, and for all such other and further relief as 

the Court deems just and proper. 
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DATED: Buffalo, New York 
  January 6, 2010 
        DAMON MOREY LLP 
 
 
      By:         /s/ William F. Savino   
       William F. Savino 
       Brian D. Gwitt 
       Attorneys for Plaintiffs 
       The Avant Building, Suite 1200 
       200 Delaware Avenue 

Buffalo, New York 14202-2150 
Phone: (716) 856-5500  

 

















































































UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

_________________________________________________ 
EDWARD H. RECHBERGER IV, AS TRUSTEE UNDER 
A TRUST AGREEMENT DATED MARCH 11, 1998, 
AS AMENDED FEBRUARY 26, 2001,     
LEWIS J. SERVENTI,  
KAREN K. RECHBERGER,      

    Plaintiffs,    

vs.         07-CV-61A(F) 

DUSTIN C. HURLBURT,  
LISA HURLBURT, 
HURLBURT INVESTMENT CLUB,     
and ROBERT M. BURT,       

    Defendants. 
_________________________________________________ 
 

CERTIFICATE OF SERVICE 
 

NOTICE IS GIVEN that I, William F. Savino, hereby certify and affirm that on the 6th 

day of January, 2010, I electronically filed the foregoing Plaintiffs’ Motion for Leave to File Sur-Reply 

Declaration with the Clerk of the United States District Court for the Western District of New York 

using its CM/ECF system, which would then electronically notify the following CM/ECF 

participants of this filing: 

Steven E. Cole, Esq. 
LeClair Korona Giordano Cole LLP 

Attorneys for Defendant, Robert Burt 
150 State Street, Suite 300 

Rochester, New York 14614 
 

Joel L. Daniels, Esq. 
Law Offices of Joel L. Daniels 

Attorneys for Defendants, Dustin C. Hurlburt, Lisa Hurlburt 
and Hurlburt Investment Club 

107 Delaware Avenue 
Suite 1366 

Buffalo, New York 14202 
 
 
 

      By:      /s/ William F. Savino   
#1405708 
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