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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

__________________________________________ 
TODD E. SHATKIN, DDS    ) Case No.: 07-CV-0332A(M)  
SAMUEL SHATKIN, DDS, MD   ) 
       ) AFFIDAVIT  
     Plaintiffs ) OF MATTHEW J. BECK 
v.        ) (1) IN SUPPORT OF  

) PLAINTIFFS’ MOTION 
ANDREW JAKSON     ) TO COMPEL; (2) IN 
IMTEC CORPORATION    ) RESPONSE TO DENTAL 
DENTAL TECH LABORATORIES, LLC ) TECH’S MOTION FOR A 
and       ) PROTECTIVE ORDER;  
F.I.R.S.T. LABORATORIES, LLC  ) AND (3) IN OPPOSITION  
       ) TO FOUNDATION 
     Defendants ) MILLINGS’ MOTION 
__________________________________________) TO QUASH 
 
STATE OF NEW YORK ) 
    ) SS: 
COUNTY OF ERIE  ) 
 
 MATTHEW J. BECK, being duly sworn deposes and says: 

1.  I am an attorney at law and a partner at the firm Duke, Holzman, Yaeger 

& Photiadis, LLP, attorneys for plaintiffs.  I submit this Affidavit in further support of the 

motion to compel/quash filed by plaintiffs and in specific response to the responsive 

motion papers filed by counsel for Foundation Milling and counsel for Dental Tech and 

Andrew Jakson.  This Affidavit is also submitted in opposition to defendant Jakson and 

Dental Tech’s motion seeking discovery protections. 

A.  Jakson, Dental Tech, Lighthouse Models and Their Banks – Production 
Should Be Compelled Without The Requested Restrictions 

 
2.  In addition to the subpoenas served by plaintiffs which are attached to the 

original moving papers of plaintiff Todd Shatkin, DDS, plaintiffs also served narrowly 

tailored document demands and interrogatories on defendants Jakson and Dental Tech.  

Attached hereto as Exhibit A are copies of those document demands and interrogatories. 
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Those document demands, interrogatories and plaintiffs’ subpoenas are the subject of 

Jakson and Dental Tech’s motion seeking protections.  

3.  With respect to the documents and information requested of Jakson, 

Dental Tech and Lighthouse Models in the subpoenas, interrogatories and document 

demands, I believe that the defendants have now agreed that such information will be 

produced in this litigation. (Jakson Subpoena Opp. MOL, pg. 1; Jakson Protective Order 

MOL, pg. 4).  

4.  The issue then with respect to these defendants is the extent to which that 

discovery can be shared with plaintiffs for purposes of litigation.  

5.  Shortly after plaintiffs’ discovery demands were served, counsel for 

Dental Tech (Gregory Zini, Esq.) and myself agreed to extend our respective response 

times to September 26, 2007.   Mr. Zini expressed that he had confidentiality concerns 

and/or issues with the documents that plaintiffs requested.   It was suggested that he 

propose a confidentiality agreement to be entered into by the parties.  There was no 

discussion of any “for attorneys’ eyes only” production at this time. 

6.  In response, Mr. Zini issued a draft Confidentiality Stipulation and Order.  

This proposed Order contained extensive “for attorneys’ eyes only” language.  (Zini Aff. 

Ex. A).  

7.  I reviewed the same and asked Mr. Zini what information defendants 

intended to designate as “for attorneys’ eyes only.”  More specifically, the following 

email messages were exchanged with Mr. Zini on or about September 12, 2007:  

 Greg,  
In order to decide whether to agree to your proposed Confidentiality Stipulation, I need to 

confirm that you do not intend to designate any information concerning the dentists identified on 
the list at Exhibit A to my document demands as "For Attorney's Eyes Only."  As to other 
customers, I understand your point.  Please advise. 
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 [Mr. Zini responded] 
 

There's no reason why the doctors should need to see the billing information--you, Greg, 
and accountants can put together the picture without their input.  We cannot make Dental Tech's 
customer records available to Sam, for example, when he's running XL Dent (a direct competitor), 
etc.  If you cannot agree, please let me know and I will move for a protective order. 

 
 Greg,  
 

What is the issue as to services provided to known dentists in the past (i.e. pre-
termination)? 

 
 [Mr. Zini responded] 
 

The document requests seek not only information related to Dental Tech's MDI work, but 
also information related to Dental Tech's other work.  Inasmuch as that information will include 
identity of customers, nature of work, volume, pricing, etc., it's protected as trade secrets. 

 
Not that we're conceding that ANY of that is relevant--the Shatkins' have no right to be concerned 
about Dental Tech's other product lines.  But we are trying to fully respond to your requests. 

 
On the flip side, why do Todd and Sam need to see this stuff?  Isn't that what attorneys and experts 
are for? 

 
(Emphasis added).  
 
 8.  Via this email and in conversations thereafter, I conveyed to counsel that 

we will not agree to any “for attorneys’ eyes only” designation as relates to any work 

performed for or solicited from the identified list of dentists/customers.  

 9.  It is defendant Jakson and Dental Tech’s alleged competition for business 

from these specific customers that precipitated and caused Todd Shatkin, DDS to 

terminate the Licensing Agreement.  For them to now try to limit plaintiffs’ audit with 

respect to these customers on the basis of competition fears is absurd!  

10.  Documentation and testimony before the Court demonstrates that Jakson 

and Dental Tech actively solicited work from the identified FIRST Lab customers.  The 

extensive solicitation package issued by Dental Tech is before the Court and 

demonstrates, among other things, that: (1) Dental Tech issued blank lab scripts, mailing 

labels and coupons for submission of work directly to Dental Tech; (2) undercut the 
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prices of FIRST Lab; and (3) represented certain representatives of Dental Tech who are 

not licensed (upon information and belief) to be treatment planner(s) and implant 

specialist(s).  (T. Shatkin, 9/24/07 Dec., Ex. D).  Surely, plaintiffs are entitled to 

investigate the full extent of Jakson and Dental Tech’s efforts to divert business for their 

own account.  Such investigation will not only include a review of all of the documents 

produced by defendants as relates to these identified customers, but will also include 

contacting some or all of the identified dentists to determine the full extent of all work 

solicited and performed by Dental Tech, Foundation Milling and/or Lighthouse Models 

for these customers.   

11.  Per the Shatkins, these are customers that Todd Shatkin, DDS and/or 

Samuel Shatkin, DDS, MD had direct personal contact with and consulted with.  

Moreover, both Todd Shatkin, DDS and Samuel Shatkin, DDS, MD are fully familiar 

with this sophisticated business and are in a better position to review the accuracy and 

extent of the technical services Dental Tech provided for its own account to these specific 

FIRST Lab customers.   

12.  As I have repeatedly conveyed, in an effort to move the case forward that 

plaintiffs are agreeable to designating information produced by Dental Tech and Jakson 

as confidential.  However, we will not agree to any designation of documents, testimony 

or other information relating to identified FIRST Lab customers as “for attorneys’ eyes 

only.”  Our office and our clients are allowed to fully investigate and question the extent 

and accuracy of the alleged diversion.  

13.  Defendants’ concern with the production of this information to plaintiffs 

and now their sudden request for protection are telling.   
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14.  Plaintiffs already have knowledge of the work Dental Tech performed for 

the account of FIRST Lab through the date of termination (i.e. they were the 

consulting/reviewing dentists and performed accounting functions for FIRST Lab).  If 

Jakson and Dental Tech did not divert business from the identified customers as alleged, 

there would be no cause for concern (i.e. Dental Tech and Jakson would simply be 

turning over information already known to the plaintiffs personally - - work performed 

for the account of FIRST Lab).   

15.  To the contrary, Dental Tech and Jakson have fought for months to avoid 

turning over this information and now seek to do so only if the parties who have personal 

knowledge of the work performed for the account of FIRST Lab and personal 

relationships with the identified customers are precluded from reviewing the same or 

otherwise participating in a full investigation and audit of the circumstances.   

16.  Defendants’ request is unwarranted and is merely another attempt to 

hinder and avoid the complete audit plaintiffs’ have been requesting for approximately 

eight (8) or more months (pre-termination and post-termination).  

17.  Moreover, as demonstrated in the October 15, 2007 Declaration of Todd 

Shatkin, DDS concerning defendants’ request for protection of the identified list of 

names and work performed for them is not a protected trade secret.  

18.  Among other things, per other evidence and testimony before the Court: 
 

a.  Many of the dentist/customer names and relationships with 
the dentists contained on the list were obtained through 
Todd Shatkin, DDS and Samuel Shatkin, DDS, MD (T. 
Shatkin Dec. ¶ 11-12); 

 
b.  The dentist/customer names are available through sources 

available to the public, including the internet; online and 
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hard copy telephone directories; and State licensing records 
(T. Shatkin Dec. ¶ 6-8);  

 
c.  Imtec has posted the names of thousands of dentists 

nationwide on its website and made the same available to 
the general public (T. Shatkin Dec. ¶ 10 & Ex. A); and 

 
d.  Foundation Milling (a company admittedly owned in part 

by Jakson) has filed a copy of the customer list with this 
Federal Court and made it a part of the docket available to 
members of the general public.  (J. Oppenhiemer Aff. Ex. 
1; Docket # 21).  

 
 19.  Thus, the dentist/customer identities and information which Jakson seeks  

to preclude plaintiffs from seeing or having, is not even entitled to trade secret protection  

in the first place.  Nor have the defendants proved that they are entitled to any proprietary  

right in this information as of the date of the termination of the Licensing Agreement. Per  

the terms of the parties’ agreements, FIRST Lab was to wind up its affairs upon the  

termination of the Licensing Agreement.  In default of the agreements, the defendants  

have failed and refused to do so to date.  That does not, however, automatically afford  

them a proprietary right in the alleged customer list.  The defendants have not established  

that they have any right to continue using the information contained in this list post- 

termination. 

20.  Finally, as stated above counsel for Dental Tech and I exchanged emails 

and at least one telephone conversation concerning discovery issues between the parties.  

I also had 2-3 separate telephone conversations with counsel for Foundation Milling.  

Each attorney indicated that they would not be producing the documentation requested by 

plaintiffs unless the confidentiality issues now addressed in the various motions were 

resolved as concerns their respective clients.  Foundation Milling’s counsel also indicated 

that he intended to file a motion to quash. 
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 21.  Thereafter, I was repeatedly out of the office moving my personal 

residence.  Upon my return, I received a call from Judge McCarthy’s Law Clerk 

indicating that Mr. Zini had requested a telephone conference.  During that call I 

immediately agreed to participate in a telephone conference that Friday.  I did not ignore 

the Court’s messages as Mr. Zini states “upon information and belief.”  

 22.  Given the multitude of discovery issues concerning documents and 

information requested from parties and non-parties, and the time limits imposed by the 

Fed. R. Civ. Proc., I also filed a motion to compel and quash prepared by our office.  That 

same day Foundation Milling filed a motion to quash the subpoenas served upon it and its 

bank by plaintiffs.   

 23.  Thereafter, I received a message indicating that the telephone conference 

with the Court had been cancelled.  

 24.  It is undisputed that in advance of filing plaintiffs’ motion to compel, 

Dental Tech’s counsel and I discussed the outstanding confidentiality issues in a good 

faith effort to resolve the same.  Likewise, Foundation Milling’s counsel and I eventually 

“agreed to disagree” as to whether the records of Foundation Milling are relevant and 

discoverable.  Finally, contrary to Mr. Zini’s statement Fed. R. Civ. Proc. 45(c)(3)(A) 

does not state that a certification is required in advance of filing a motion to quash an 

unduly burdensome and harassing subpoena requesting confidential bank account 

records.  Likewise, Local Rule 37 does not apply to motions to quash filed under Fed. R. 

Civ. Proc. 45.  

25.  In any event, the central discovery/confidentiality issues in this case were 

discussed among counsel with an eye towards resolution.  Only after a retaliatory 

 7



subpoena was issued concerning the bank records of entities wholly unrelated to this 

dispute (which did not come up whatsoever until after I issued subpoenas to Foundation 

Milling, Lighthouse Models and their banks) did it become necessary to file a motion to 

quash.   

26.  I requested a copy of Dental Tech’s subpoena from Mr. Zini (several days 

after service) and he indicated that he was waiting to receive an affidavit of service 

before sending me a copy.  During that conversation we briefly discussed the subpoena.  

Mr. Zini expressed that the subpoena was issued “because they believed that the Shatkins 

had been diverting business to their other companies.”  I responded stating “that’s a new 

one” (meaning that this was now the defendants’ third or fourth after-the-fact position, 

which is not asserted in the pleadings) and that I thought that the subpoena was harassing, 

among other things.  At the conclusion of this brief conversation, I again requested a 

copy of the subpoena.  Given Mr. Zini’s October 9, 2007 certification, this conversation 

was obviously forgotten.  I note that he did send me a copy of the subpoena pursuant to 

my request shortly after this conversation.  

 27.  Nevertheless, to the extent that the same is not already set forth and/or is 

required, I hereby certify that good faith efforts were made to resolve the parties’ 

outstanding discovery disputes, which efforts were not fruitful.  

 28.  Attached hereto as Exhibit B is a copy of a revised Confidentiality 

Stipulation and Order to which the plaintiffs are agreeable to provided that any and all 

documents, information and testimony concerning or relating to the identified customers 

of FIRST Lab is excluded therefrom under the terms set forth and not subject to any “for 

attorneys’ eyes only” designation.  
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B.  Foundation Milling and Its Bank – Production Of The Requested Documents 
Should Be Compelled 

 
 29.  Like Dental Tech, Jakson’s company (1/3 owner) Foundation Milling has  

gone to great lengths to avoid allowing an audit of their records.  

 30.  Foundation Milling does not dispute that it performed work for the  

dentists identified on the list of FIRST Lab customers provided.   The issue, however, is  

whether that work was performed for the account of FIRST Lab, or whether it was done  

for the account of Dental Tech and/or Foundation Milling. Note that Foundation Milling  

completely glosses over whether it performed work for the identified dentists indirectly  

for the account of Dental Tech (as opposed to FIRST Lab).  

 31.  Foundation Millings’ records are extremely relevant to this issue as their  

milling services would be needed for a significant portion of the work Shatkin alleges  

Dental Tech diverted.   

32.  Again, plaintiffs are agreeable to designating the information produced as  

confidential.   In addition, plaintiffs would be agreeable to a “for attorneys’ eyes only”  

designation as to confidential information provided that any and all documents,  

information and testimony concerning the identified customers of FIRST Lab is excluded  

therefrom under the terms set forth and not subject to any “for attorneys’ eyes only”  

designation. (Exhibit B).  

 33.  This adequately protects the concerns of Foundation Milling.  

 34.  As to Jacob Oppenheimer’s allegation that Peter Wanat’s Affidavit  

contains a false allegation (¶ 11), I submit to the Court that I personally sat down with  

Wanat and drafted his Affidavit in his presence based on what he told me during that  

conversation.  I reviewed it with him 3-4 times and repeatedly told him that everything  
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stated must be truthful because this will be submitted to the Court and stated that he must  

look it over closely.  I also asked him to review the document himself and left the room  

briefly so that he could do so.  

 35.  Jacob Oppenhiemer states that with respect to paragraph 11, Wanat told  

him at a later date that “I never said that.  I told the lawyer to take that out.”  

 36.  The substance of Oppenhiemer’s statement is untrue.   

37.  First, Wanat did not tell me to take that statement out.  The process of  

preparing the Affidavit involved putting in what Wanat recollected and said, not the other 

way around.   

 38.  Second, after Oppenhiemer made his improper early morning telephone  

call to Wanat, Wanat called me to inform me that Jacob had called him.  Wanat indicated  

that Jacob was screaming at and threatening him and accused Wanat of making a false  

statement in paragraph 11.   

39.  I specifically asked Wanat again if his statement in paragraph 11 (and all  

other paragraphs) were true and accurate.  He again affirmed that the statements were  

accurate and again stated that he recalled seeing payments from FIRST Lab customers as  

described.  He also again stated that he recalled being told to and personally issuing  

Foundation Milling and Dental Tech solicitations in cases being returned to FIRST Lab  

customers.  

 40.  Plaintiffs are simply seeking to conduct a full audit to determine the level  

of alleged diversion by Jakson.   

41. Again, nowhere in their first or second set of Affidavits do Foundation  
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Millings’ representatives deny that they performed work for FIRST Lab dentists.  What 

remains to be seen is whether all such work was performed for the account of FIRST 

Lab, or the account of Dental Tech and/or Foundation Milling.  

42.  The documents requested are extremely relevant and production should be 

compelled.  

 WHEREFORE, plaintiffs request that the Court compel complete responses to the 

outstanding subpoenas issued by plaintiff; compel complete responses to the outstanding 

document demands plaintiffs issued to Jakson and Dental Tech; quash the subpoena 

issued to M&T Bank by defendant Jakson and/or Dental Tech; deny Foundation 

Millings’ motion to quash the subpoenas issued to it and its bank by plaintiffs; and deny 

Jakson and Dental Tech’s motion for protections.  

 
 
       /s/ Matthew J. Beck 
       Matthew J. Beck  
 
Sworn to before me this 
12th day of October 2007 
 
/s/ Barbara E. Meyer   
Notary Public, State of New York 
Qualified in Erie County 
My Commission Expires January 20, 2010 
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DUKE, HOLZMAN, YAEGER & PHOTIADIS LLP 
Gregory P. Photiadis, Esq. and 
Matthew J. Beck, Esq. 
1800 Main Place Tower 
Buffalo, New York 14202 
(716) 855-1111 
 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

__________________________________________ 
TODD E. SHATKIN, DDS    ) 
SAMUEL SHATKIN, DDS, MD   ) 
       )  
     Plaintiffs )  
v.        )  

)  
ANDREW JAKSON     )  
IMTEC CORPORATION    ) Case No.: 07-CV-0332A(M)  
DENTAL TECH LABORATORIES, LLC ) 
and       ) 
F.I.R.S.T. LABORATORIES, LLC  ) 
       ) 
     Defendants ) 
__________________________________________) 
 
 

PLAINTIFFS’ MEMORANDUM OF LAW: (1) IN FURTHER SUPPORT OF 
PLAINTIFFS’ MOTION TO COMPEL/QUASH; AND (2) IN OPPOSITION TO 

DEFENDANT JAKSON AND DENTAL TECH’S MOTION FOR PROTECTIONS
 
 The central issue in this case concerns Todd Shatkin, DDS’s termination of the 

Licensing Agreement principally as a result of alleged diversion and unauthorized 

practice of dentistry by defendant Jakson and Dental Tech, along with defendant Imtec’s 

direction to ignore and condone the same.  In connection with their discovery demands 

and subpoenas, plaintiffs listed known pre-termination dentists/customers of FIRST Lab 

and asked for specific documents and information relating to those customers in an effort 

to investigate and audit the full extent of the alleged wrongful conduct.  

The defendants have now agreed that the information requested in the document 

demands, interrogatories and subpoenas to Jakson, Dental Tech and Lighthouse Models 
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will be produced in this litigation. (Jakson Subpoena Opp. MOL, pg. 1; Jakson Protective 

Order MOL, pg. 4).   However, the defendants seek to limit substantially all of that 

production to “attorney’s eyes only” and have refused to exclude from that designation 

any and all documents, testimony and other information concerning or relating to work 

solicited from and/or performed for the identified FIRST Lab customers.  In other words 

the defendants refuse to allow the plaintiffs to participate in the investigation of the 

alleged diversion and seek to limit their ability to confront their accusers.  

Ironically, Jakson and Dental Tech state competition fears as the basis for their 

refusal.  This basis is ironic because it was Jakson and Dental Tech’s competition and 

alleged diversion using this information that led to the termination of the Licensing 

Agreement and this litigation in the first place.  

Moreover, such fears are unfounded because these identified customers are 

already known to plaintiffs and had repeated personal contact with the Shatkins. Plaintiffs 

are fully familiar with the type of work needed by these customers (which they personally 

worked with for several years) and the prices charged by Dental Tech (which are 

expressly stated on the Dental Tech solicitation package sent to FIRST Lab customers 

and generally standard in the industry).  If Jakson and Dental Tech did not divert work 

for their own account as alleged (as they contend), the records and information requested 

without an “attorney’s eyes only” designation should simply reflect solicitations for and 

work performed for the identified dentists under the account of FIRST Lab, which work 

plaintiffs would already have knowledge of given that they were the reviewing/consulting 

dentists and accounting personnel for FIRST Lab up to the date of termination.   
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In reality, Jakson and Dental Tech have refused to allow production of this 

information without an “attorney’s eyes only” designation because they want to prevent 

the persons with personal knowledge of work performed for the account of FIRST Lab 

from participating in a full comparative investigation of their conduct and prevent them 

from discussing the full extent of the services solicited and provided by Jakson and 

Dental Tech with identified customers whom the Shatkins have a personal relationship 

with.  The relief requested by defendants attempts to severely handicap plaintiffs’ 

investigation of the circumstances (which is the sole reason defendants are requesting 

such relief).  

 
I.  The Standard Which Must Be Met By Defendants 
 

The standard pursuant to Fed. R. Civ. Proc. 26(c) in seeking a protective order 

states that: “the moving party is required to establish good cause by a ‘particular and 

specific demonstration of fact, as distinguished from stereotyped and conclusory 

statements.’”  The Bank of New York v. Meridien Biao Bank Tanzania Limited, 171 

F.R.D. 135, 143 (S.D.N.Y. 1997) (internal citations omitted).  Although certain 

information may traditionally fall into categories warranting protection, whether it 

actually merits protection in the particular case depends upon four factors: 

1. the extent to which information is known outside the business; 
2. the extent to which information is known to those inside the business; 
3. the measures taken to guard the secrecy of the information; and 
4. the value of the information to the business and its competitors. 

 
Id. (citing Sullivan Marketing, Inc. v. Valassis Communications, Inc., 1994 U.S. Dist.  
 
LEXIS 5824 at *4 (S.D.N.Y. 1994)). 
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 “[C]ustomer lists are generally not considered confidential information.”  Iron 

Mountain Information Management, Inc. v. Taddeo, 455 F. Supp. 2d 124, 138 (E.D.N.Y. 

2006) (quoting H. Meer Dental Supply Co. v. Commisso, 269 A.D.2d 662, 664, 702 

N.Y.S.2d 463, 465 (3rd Dept. 2000).  However, when it is claimed that customer 

information is confidential information qualifying as a trade secret then the customer 

information must be considered in light of the following six factors which track those 

required to obtain a protective order:  

1. the extent to which the information is known outside of the business;  
2. the extent to which it is known by employees and others involved in the 

business;  
3.  the extent of measures taken to guard the secrecy of the information;  
4.  the value of the information to the business and its competitors;  
5.  the amount of effort or money expended by the business in developing the 

information; and  
6.  the ease or difficulty with which the information could be properly 

acquired or duplicated by others.   
 

Ashland Management Inc. v. Janien, 82 N.Y.2d 395, 407 (1993).   

The common thread uniting the six factors of a trade secret is the element of 

secrecy.  “[A] trade secret must first of all be a secret.”  Id.  “[A] substantial element of 

secrecy must exist, so that, except by the use of improper means, there would be 

difficulty in acquiring the information”  Defiance Button Machine Co. v. C & C Metal 

Products Corp., 759 F.2d 1053, 1063 (2nd Cir. 1985); H. Meer Dental Supply Co., 269 

A.D.2d at 664, 702 N.Y.S.2d at 465 (moving party must demonstrate that customers are 

not known in trade and information is only discoverable by extraordinary efforts).  

Something which first qualifies as a trade secret is entitled to protection as such only as 

long as it is maintained as a secret.  “Accordingly, ‘the courts require that the possessor 

of a trade secret take reasonable measures to protect its secrecy.’”  Defiance Button 
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Machine Co., 759 F.2d at 1063.  “[U]pon disclosure, even if inadvertent or accidental, 

the information ceases to be a trade secret and will no longer be protected.”  Id. 

(emphasis added).   

 In applying the trade secret factors, the factors are not necessarily given equal 

weight.  “[T]he last factor [- ease of acquisition or duplication -] will, in almost all 

instances, be the most significant of the six.”  Consolidated Brands Inc. v. Mondi, 638 F. 

Supp. 152, 156 (E.D.N.Y. 1986).   

II.  Defendants Cannot Meet The Standard – Full Production Should Be 
Compelled 

 
 In this case, the customer names and information defendants seek to designate as 

“for attorney’s eyes only” is not a “secret,” is already known to plaintiffs and is easily 

acquired by persons in the industry and the general public.  

 The names of these dentists are available to the public via basic internet research.  

The names of these dentists are also available to the general public via online and hard  

copy telephone books.  The names of these dentists are also available via State licensing  

agencies and membership lists for various dental trade organizations.   

In addition, defendant Imtec itself (a 1/3 member of FIRST Lab) has purposefully  

made the names of these dentists (and thousands more) available to the general public  

and competitors worldwide via its website.  More specifically, Imtec has posted on its  

website a “locate a doctor” list containing thousands of dentists who are alleged to utilize  

mini-dental implants. Anyone can go on that website and view an alphabetical list of such  

dentists worldwide.  (T. Shatkin Dec., Ex. A).  The website contains thousands of names  

A-Z.  There is no password protection or other security codes needed to obtain access to  

this website or the list.   
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 Likewise, Jakson’s company (1/3 owner) Foundation Milling made the list of  

FIRST Lab customers publicly available when it openly and purposefully published the  

same on this Court’s docket (Docket # 21; J. Oppenheimer Aff., Ex. 1), which docket is  

available to the public at large and competitors.  

 It should also be noted that a significant portion of the customer names and  

information that the defendants now seek to protect as their own were derived by the  

Shatkins personally through their dental implant work in advance of FIRST Lab’s  

creation and through educational programs that they participated in. Todd Shatkin, DDS  

has been placing implants and/or speaking on the subject for approximately 18 years.   

Samuel Shatkin, DDS, MD has been placing implants and/or performing other oral  

surgeries for more than 50 years.  In addition, he has served as a lecturer at the University  

of Buffalo and as an officer and/or active member of numerous medical and dental trade  

organizations during his career.  Todd Shatkin, DDS also started a website entitled  

minidentalimplants.com in advance of the creation of FIRST Lab for purposes of  

educating patients on dental implants and putting them in contact with dentists who  

perform these services.  The point is that plaintiffs have personal relationships with many  

of the customers identified on the FIRST Lab list which caused them to become  

customers of FIRST Lab in the first place and it is disingenuous for defendants to assert  

that this customer base was a result of their efforts and/or is confidential or proprietary to  

them.  

 The alleged information of dentists/customers defendants now suddenly  

seek to protect over four (4) months after Samuel Shatkin FIRST, LLC began operation is  

not entitled to trade secret status and/or protections. As demonstrated, the information is  

 6



and has purposefully been made public and has not been guarded for secrecy.  In 

addition, plaintiffs already have personal knowledge of these identified customers needs 

as they personally serviced them for years.  Likewise, defendants’ pricing information is 

contained in the solicitation package sent to the customers at issue (which plaintiffs’ have 

a copy of) and are already generally known to plaintiffs (i.e. Samuel Shatkin, DDS, MD 

was the FIRST Lab Treasurer and paid hundreds of Dental Tech invoices during that time 

period).  

 Moreover, per the terms of the parties’ agreements, FIRST Lab was to wind up its  

affairs upon the termination of the Licensing Agreement.  In default of the agreements,  

the defendants have failed and refused to do so to date.  That does not, however,  

automatically afford them a proprietary right in the alleged customer information of  

FIRST Lab’s former customers.  The defendants have not established that they have any  

right (let alone an exclusive right) to continue using the customer information   

post-termination. Likewise, the defendants have not established any right to continue  

using the name F.I.R.S.T., which trade name Todd Shatkin, DDS personally developed in  

advance of the creation of FIRST Lab when he first invented the patented procedure (i.e.  

Fabricated Implant Restoration Surgical Techniques). This trade name was licensed to  

FIRST Lab as part of the Licensing Agreement which was terminated by reason of  

defendants’ material breach.  

After the termination of the Licensing Agreement Samuel Shatkin, DDS, MD and  

Todd Shatkin, DDS had every right to contact the dentists/customers formerly served by 

FIRST Lab.  To the extent that this customer information is alleged to be 
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confidential/proprietary (which plaintiffs dispute), per the terms of the Licensing 

Agreement such confidentiality would expire upon the termination of the Licensing  

Agreement (i.e. May 22, 2007). (Jakson Dec., Ex. B ¶ 11). FIRST Lab was to dissolve  

upon the termination of the Licensing Agreement, but the defendants have simply refused  

to do so. Their default and refusal does not eliminate plaintiffs ability to use such  

information.  

 In an effort to move this case forward, plaintiffs have included a revised  

Confidentiality Stipulation and Order with their papers which the plaintiffs are agreeable  

to executing provided that any and all documents, information and testimony concerning  

or relating to the identified customers of FIRST Lab are excluded therefrom under the  

terms set forth and not subject to any “for attorneys’ eyes only” designation. (Beck Aff.,  

Ex. B).  Defendants’ request for a protective order should be denied and they should be  

compelled to fully respond to plaintiffs’ discovery demands and subpoenas.  

Dated: October 12, 2007 
 Buffalo, New York 
 
       DUKE, HOLZMAN, YAEGER 
       & PHOTIADIS LLP 
 
      By: /s/ Matthew J. Beck                     
       Gregory P. Photiadis, Esq. 
       Matthew J. Beck, Esq. 
       Attorneys for Plaintiffs & 
       Identified Non-Parties 
       1800 Main Place Tower 
       350 Main Street 
       Buffalo, New York 14202 
       Telephone: (716) 855-1111 
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