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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL C@RC}g T

IN AND FOR PINELLAS COUNTY, FLORIDA /7 4
APELLATE DIVISION A p/x o 72
DEBORAH GROEN SOBOLESK],
7 — 1 i
Petitioner g (/_S o [ C{/
Vs. Case No.

CITY OF CLEARWATER, FLORIDA
Lower Tribunal Case No.

And DOAH Case # 02-3637
CHRISTOPHER C. MARIANI

Respondents

PETITION FOR CERTIORARI
PURSUANT TO RULES 9.030(c)(3) AND 9.100(a), FLORIDA RULES OF
APPELLATE PROCEDURE AND SECTION 4-505.D, CITY OF
CLEARWATER COMMUNITY DEVELOPMENT CODE

COMES NOW the Petitioner, DEBORAH GROEN SOBOLESKI
(hereinafter referred to as “Petitioner”), and files this PETITION FOR
CERTIORARI and says:

BASIS OF THIS COURT’S JURISDICTION

1) This is a Petition for Certiorari pursuant to Rules 9.030(c)(3) and 9.100(a),

Florida Rules of Appellate Procedure.



2)

3)

4)

5)

6)

This Court has jurisdiction pursuant to Rule 9.030(c)(3), Florida Rules of
Appellate Procedure and Section 4-505.D, City of Clearwater Community

Development Code.

FACTUAL BASIS FOR THIS PETITION

Petitioner is a natural person, is sui juris, and was a party to the proceeding
below. Her substantial protected property interest arises from the ownership
of real property immediately adjacent to and contiguous to the property of
Respondent CHRISTOPHER C. MARTANI.

Respondent City of Clearwater, Florida (hereinafter referred to as “City”) is
a Municipal Corporation which has enacted land use regulations entitled
City of Clearwater Community Development Code (hereinafter referred to
as “Code”) and was a party to the proceeding below.

Respondent CHRISTOPHER C. MARIANI (hereinafter referred to as
“Mariani”) is a natural person, is sui juris, and was a party to the proceeding
below. Mariani owns real property immediately adjacent and contiguous to
that of Respondent. Mariani’s real property is the subject of the
Development Order that initiated the appellate proceedings below.

The proceeding below was an administrative appeal from an adverse

decision of the City’s Community Development Board. The appeal was



7)

8)

9)

10)

11)

12)

heard by an Administrative Law Judge appointed by the State of Florida,
Division of Administrative Hearings pursuant to Section 4-505 of the Code.
The Administrative Law Judge issued a Final Order denying Petitioner’s
Appeal. The Final Order was rendered on January 13, 2003. [App. #1].
Section 4-505.D of the Code provides for appeal of the Admunistrative Law
Judge’s Final Order to this Court by Common Law Certiorari.

As set forth herein below, the Lower Tribunals failed to provide Procedural
Due Process of Law and departed from the essential requirements of law to
such an extent that a substantial miscarriage of justice has occurred. In
addition, the decision below is not supported by substantial competent
evidence.

As set forth below, the Petitioner was denied both fair notice and a
meaningful opportunity to be heard in at a meaningful time and in a
meaningful manner.

This cause resulted from the filing of an Application for Flexible Standard
Development Approval (hereinafter referred to as “Application”) relating to
a proposed Dock with Covered Lifts [Boathouses] for a waterfront lot on
Clearwater Beach and the proceedings that ensued thereafter. [App. #5].

The Application was filed by CHRISTOPHER C. MARIANI on or about

January 18, 2002. [App. #5].



13)

14)

15)

The Code provides that an applicant may ask for approval of deviations from
strict requirements of the Code under certain circumstances. It allows, but
does not require, the Community Development Coordinator to approve
certain deviations from the strict requirements without Public Hearing and
without any involvement of the Community Development Board if certain
conditions are met. An application handled in this manner is referred to in
the Code as a Level One Approval. The Application was handled as a Level
One Approval. Accordingly, the Petitioner was denied any type of hearing
prior to issuance of the Development Order. [App. #5, 6, 7 & §].

In dealing with the Application, the Community Developmeﬁt Coordinator
ostensibly forwarded the Application to various City Departments for
comments and the Applicant was allowed to meet with representatives of

those Departments before they provided their comments to the Community

Development Coordinator. The Petitioner was not afforded the same
opportunity.

Both the Application and the Staff Report that grew out of the comments
received by the various Departments were seriously flawed and did not
conform to the requirements of the Code as set forth below. [App. #5, Exh.

F, pages 14 — 18/27].



16)

17)

It appears that the City Staff from the various Departments were never

provided with a copy of the Petitioner’s comments and submissions, and

were never requested to comment upon them.

The Application was seriously flawed. See Exhibit A to Appeal Application

[App. #5]. The flaws in the Application included:

a) A detailed set of plans and specifications signed and prepared by a

Florida professional engineer [bearing his/her seal and signature]
was not submitted with the application, [as required by Section 4-

202.A.24 of the Code].

b) During the process of review of the Application, the Application

d)

was amended, but a detailed set of plans and specifications signed
and prepared by a Florida professional engineer {bearing his/her
seal and signature] was never submitted, [as required by Section 4-
202.A.24 of the Code].

The application included a request for covered boatlifts [boat
houses] which have vertical sidewalls prohibited by the Code,
Section 3-601.C.1.d.

Amendments were made after the staff review and

recommendations.



17)  The Staff Report issued after the staff review and recommendations ~ was
seriously flawed and inaccurate. [App. #5, Exhibit F, pages 16 & 17/27).
Errors in City Staff Report for 02/14/02 DRC Meeting listed by Page
Number as follows:

a) PAGE?2
The third paragraph incorrectly states the distance
to East property line and the square footage of the
covered boatlifts. The distance to East property
line is 72 feet, not 24 feet. The square footage of
the covered boatlifts is 544 square feet each, not

144 square feet.

The fourth paragraph fails to note that the code
requires that all permits be applied for

simultaneously.

The proposed width in the table incorrectly lists 36
feet. The true width from the application is 39.75
feet.

b) PAGE?3



The Table incorrectly lists the distance to East
property line as 24 feet. The true dimension is 72

feet.

Paragraph C.2 contains a false statement. The
County report does not say that the proposal is

more  environmentally  sensitive than the

“EXISTING DOCK”. There is no existing dock.

Paragraph C.3 fails to analyze the criteria on the
basis that it is not applicable. It is applicable to the
overall decision making process. Meeting one of
the three criteria is required to request relief, BUT
DOES NOT ENTITLE THE APPLICANT TO
RELIEF.
c) PAGE4

Paragraph D.1 is in error. There is no existing
house. Therefore, the dock will not be an accessory

use, but a primary use.



The applicant is not replacing an existing dock
with a more environmentally sensitive dock. There
is no EXISTING DOCK, and the massive
proportions of the dock proposed is hardly

environmentally sensitive.

The development is not in harmony with the scale
and character of adjacent properties. (Look at the
aerial photographs and the graphic

representations.)

Paragraph D.2 fails to address impairment of value
at all. (On waterfront property in particular, VIEW

IS VALUE.)

Paragraph D.4 fails to address the increased traffic
of visitors coming to use two thirty foot plus boats.
Similarly it fails to address marine traffic

congestion which will no doubt be an issue when



you put two more large boats in such close

proximity to the existing dock.

Paragraph D.5 states without support that the
proposed  development is consistent with
community character and will improve it. There
are no docks of similar magnitude and Mr.
Mariani’s proposed dock changes the somewhat
uniform spacing of docks throughout the area. (See

aerial photographs.)

Paragraph D.6 incorrectly states that there are 1o
adverse impacts. It does not address visual,
olfactory and acoustic impacts on adjoining
property. The proposed positioning of the Mariani
dock will impact use of the water space around the
existing Soboleski dock, the boats operating will
put additional fumes and noise in the Soboleskis’
faces, the massive size of the covered boatlifts and

vessels will adversely affect the visual aspects of

9



18)

19)

20)

21)

22)

23)

adjoining property.
On July 22, 2002, the Community Development Coordinator issued a
Development Order granting CHRISTOPHER C. MARIANT's application.
See App. #5, Exhibit E, pages 1,2.
The Development Order approved a non-existent plan and directed that a
new plan be submitted for review and approval without notice to, or input
from, the Appellant or the public. [App. #5, Exhibit E, page 2].
The Development Order is vague and ambiguous because it refers to a plan
which contains two separate configurations without specifying which
configuration is approved. [App. #5, Exhibit E, page 2].
The Development Order allows the construction of a dock with two covered
lifts [boathouses] which are larger than anything else in the neighborhood
and unprecedented in size. [App. #5, Exhibit F, App. #4].
The Development Order allows the construction of a dock with two covered
lifts [boathouses] which will obstruct the view from Appellant’s home of the
channel in Clearwater Harbor and St. Joseph’s Sound. [App. #4, Exhibits 1 -
&].
Appellant filed a timely appeal of the decision of the Community

Development Coordinator’s Development Order to the Community

Development Board. [App. #3].
10



24)

25)

26)

27)

28)

The Community Development Coordinator did not forward the entire file
before her at the time she rendered her decision to the Community
Development Board, but sent only a portion of the file to the Community

Development Board, [App. #3, Exhibit B]. In other words the Community

Development Coordinator CENSORED the file to delete portions that were
adverse to her decision. [App. #3, Exhibit B, page 2].

When Petitioner discovered this, Petitioner promptly objected and demanded
that the entire file be delivered to the Community Development Board. The
Community Development Coordinator refused. [App. #3, Exhibit B).

On August 20, 2002 the Community Development Board held an
abbreviated hearing upon the Appellant’s Appeal as part of the Board’s
consent agenda.

At the August 20, 2002 Hearing, the Community Development Board
acknowledged not having received the entire file and acknowledged not
having received the entire March 27, 2002 submission by the Appellant’s
Attorney Mr. Battle which was attached to the Appellant’s Application for
Appeal. [App. #3, Exhibit B, App. #9, page 9].

The Community Development Board refused to allow the Appellant or the
Appellant’s Attorney to address the merits of the Appellant’s Appeal and did

not allow them to present testimony or evidence, [App. #1, page 10].

11



29)

30)

31)

32)

The Community Development Board refused to obtain and review the entire
record before the Community Development Coordinator at the time she
rendered her decision and issued the Development Order appealed from,
[tape of Board meeting].

The Community Development Board allowed both of the Respondents and
their Attorneys to address the merits of the Petitioner’s Appeal. The Board
allowed the Community Development Coordinator to give testimony on the
basis for her decision, [tape of Board meeting].

The Respondent City of Clearwater’s Attorney advised the Community
Development Board that the Petitioner was required to establish the ability to
prevail if the Appeal was allowed and a quasi-judicial hearing granted. She
also advised that she was sure that the Petitioner would like to have a quasi-
judicial hearing so that a better record would exist for subsequent appellate
proceedings, [App. #1 and tape of Board meeting].

At the Hearing before this tribunal on November 18, 2002 the City Attorney
said that the Appellant is required to “...show some colorable evidence that
would lead the Board to set the matter for hearing.” [App. #1 and tape of

board meeting].

12



33)

34)

35)

36)

37)

The City of Clearwater Code of Ordinances contains no standards of any
kind to guide the Community Development Board in determining whether a
quasi-judicial hearing should be granted [Section 4-504 of the Code].

The City Attorney and the Community Development Coordinator argued to
the Community Development Board that they should not “lightly overturn”
the decision of the Community Development Coordinator in arguing that no
quasi-judicial hearing should be granted [tape of Board meeting].

The Community Development Board denied the Application for Appeal,
denied the Appellant a quasi-judicial hearing, and affirmed the decision of
the Community Development Coordinatof [tape of Board Meeting].

It is apparent that the Community Development Board in reaching its
decision relied upon the arguments on the merits allowed from the
Respondents and their attorneys, relied upon testimony from the Community
Development Coordinator, and further, from comments made by the Board
and the Respondents, the Community Development Board must have
believed that a full and meaningful appeal would be afforded the Petitioner
before the Division of Administrative Hearings {tape of Board meeting].

The Community Development Board’s decision to deny a quasi-judicial
hearing denied the Petitioner the ability to put the entire record before the

Community Development Board and introduce evidence in support of her

13



appeal. Accordingly, Petitioner was denied procedural due process as she
was denied an opportunity to be heard in a meaningful manner and at a
meaningful time.

38) The Appellant’s Application for Appeal raised a number of jssues which if
proven in a quasi-judicial hearing may have supported a reversal of the
Community Development Coordinator’s Development Order that is the
subject of this Appeal, [App. #5, Exhibit F]. These included:

a) The Development Order appealed from fails to comply with the
requirements of the Community Development Code, departs
from the essential requirements of law and should be reversed
because:

(1) It is based upon and concurs with the findings of the
Development Review Committee. However, except for
Mark Parry’s February 15, 2002 “FAX MESSAGE” to
Tim Johnson, there are no written findings in the file [or
were not on, and prior to, July 18, 2002]. If the
“comments” reported by Mr. Parry in his February 15,
2002 FAX MESSAGE are the findings the Development

Order refers to, then they are based upon a flawed and

i4



2)

3)

“4)

()

(6)

(7)

(8)

inaccurate Staff Report. See Maxwell G. Battle, Jr’s letter
to Cyndi Tarapani dated April 26, 2002; and

It approves a proposal based upon a non-existent plan;
and

It grants relief that is inconsistent with the Flexible
Standard Development criteria under 3-601.C.1.g; and

It grants relief that is inconsistent with other provisions of
the Community Development Code including without
limitation 1-103.A, 1-103.B.2, 1-103.E.3, 3-601.C.1.d, 3-
601.C.1.e,3-601.C.1.g and 3-913; and

It grants relief upon an application that does not comply
with the requirements of 4-202.A.24; and

It approves a proposal which is incompatible with the
surrounding area; and

The Application was amended after the Development
Review Committee concluded its review; and

It refers to a Site Plan dated April 15, 2002 which was not
in the city’s file on the dates of four (4) reviews of the
City File [3/15/02, 4/23/02, 6/06/02 and 7/18/02}], the last

of which was on July 18, 2002, the Thursday before the

15



)

(10)

Order was signed. There was however a single
Architectural Drawing by Plisko Architecture, P.A. AIA
dated, unsigned and unsealed with revisions of 4/10/02
and 4/11/02 entitled DOCK PLANS. This document
depicts two dock configurations. If this is the “site plan”
referred to by the Development Order, then the
Development Order is vague and ambiguous in that it
does not clearly identify which configuration on the “site
plan” is required to be adopted by the Condition #4.

Although the Development Order requires concurrent
issuance of a building permit for a residence and dock, it
allows the dock to be permitted and built without first

requiring the construction of a single family residence. If

the residence was permitted but not built, this would
result in the dock being allowed as a primary, rather than
ACCessory use.

The Community Development Coordinator apparently
misconstrued the effect of Section 3-601.C.1.g to require

rather than allow deviations to the dock criteria.

16



39)

40)

41)

The Petitioner’s submissions constituted at least “colorable evidence” that
would support reversal of the Community Development Coordinator’s
Development Order based upon findings .that:
| A) The Community Development Coordinator’s decision
misconstrued or incorrectly construed the provisions of the
Community Development Code; and
B) That the Community Development Coordinator’s decision was
not in harmony with the intent and purpose of the Community
Development Code; and
C) That the Community Development Cobrdinator’s decision was
detrimental to the public health, safety and general welfare.
At the time Mariani’s Application was filed, Section 4-505 of the Code
provided for an opportunity to an Appellant appealing from an adverse
decision of the Community Development Board to present evidence to a
Hearing Officer appointed by the Division of Administrative Hearings.
Effective May 2, 2002 Section 4-505 of the Code was amended to allow
only the reception of the Record before the Community Development Board

by a Hearing Officer appointed by the Division of Administrative Hearings

and oral argument.

17



42)

43)

The effect of this amendment is to allow the Community Development
Coordinator to unilaterally control the record which is reviewed by the
Community Development Board unless the Community Development Board
grants a quasi-judicial hearing.

In cases such as the instant case, a person whose substantial interests are
affected by a development order and wishes to appeal the order [such as the
Petitioner] is completely at the mercy of the whims of the Community
Development Coordinator and the Community Development Board. The
Community Development Coordinator is free to determine what the
Community Dévelopment Board sees and the Community Development
Board is free to arbitrarily and capriciously deny a quasi-judicial hearing in
which the Appellant has its only opportunity to create a record to establish a
right to relief from the Development Order. The appeal to a Hearing Officer
provided by the amended code does not provide a meaningful appeal in such

circumstances because it merely allows the Appellant an opportunity to

argue legal issues to the Hearing Officer based upon a record that was solely

controlled, created and edited by the very official whose decision 18 being

appealed.

18



44)

45)

46)

47)

48)

49)

Petitioner argued to the Hearing Officer that the pre-May 2, 2002 should
apply thereby allowing the Petitioner an opportunity to create an appropriate
record.

The Hearing Officer held that the amendment was procedural and not

_ substantive. Therefore, he concluded that the May 2, 2002 amendment

applied and that Petitioner was not entitled to a quasi-judicial hearing in
front of the Division of Administrative Hearings [App. #1].

The City Attorney also censored the Petitioner’s appellate filings to once
again attempt to craft the record in a manner that prevented any meaningful
review,

This left the Petitioner without the ability to create an appropriate record to
support her position and relegated her to a record carefully crafted by the
very public officials whose decision was being appealed.

The Hearing Officer denied the Petitioner’s Appeal and sustained the
Community Development Boatrd’s approval of the Development Order
[App #1].

A separately bound Appendix is being submitted along with this Petition as
required by Rule 9.220, Florida Rules of Appellate Procedure. It is

incorporated herein by reference. Appendix tab numbers are designated as

“App. #___.
19



LEGAL ARGUMENT IN SUPPORT OF
PETITION FOR CERTIORARI

Summary of Argument

The decision below is not supported by competent substantial evidence. The
Hearing Officer below as well as both the Community Development Coordinator
and Community Development Board departed from the essential requirement of
law, and the Petitioner was denied procedural due process. There were no findings
of fact made by the Community Development Coordinator or the Community
Development Board. The Code as applied in this case precluded the making of any
findings of fact by the Hearing Officer because he was limited to receiving the
“Record” [albeit one concocted by the Community Development Coordinator and
the City Attorney] and receiving oral argument. However, the Hearing Officer
erroneously made findings of fact without allowing the Petitioner to present any
evidence. This procedure resulted in such a gross departure from the essential
requirements of law as to result in a miscarriage of justice.

Further, the Petitioner has been denied procedural due process at every stage
of the proceedings below. First, Petitioner was not provided an opportunity to meet
with the City Staff who were supplying comments to the Community Development
Coordinator, yet the Respondent Mariani and his counsel were. Second, the

Petitioner was not allowed to be heard on the merits of her Appeal before the
20



Community Development Board, yet the Respondent Mariani and his counsel
were. Third, the Community Development Board refused to obtain and review the
entire record before the Community Development Coordinator at the time she
entered the Development Order appealed from. Fourth, the Community
Development Board refused to grant a quasi-judicial hearing to Petitioner to allow
her to present evidence to the Board and argue the merits of her position. Fifth, the
City Attorney censored portions of the Petitioner’s appellate filings, refusing to
send them to the Hearing Officer. Sixth, pursuant to the Development Order,
Respondent Mariani will now be allowed to again modify his plans for the dock in
question and submit them to the City for approval without any 6pportunity for
Petitioner to review and object to the “Final Plans”. Finally, the Hearing Officer
denied a quasi-judicial hearing to Petitioner and then made findings of fact from
the censored record upon which he based his decision.

As a result of the complete denial of procedural due process to Petitioner in
the tribunals below, as well as the gross departures from the essential requirements
of law, the Final Order entered by the Hearing Officer must be quashed and this
cause remanded to the Hearing Officer with instructions to quash the decision of
the Community Development Board and order the Community Development

Board to conduct a quasi-judicial hearing on Petitioner’s Appeal.

21



Standard of Review

The standard of review on a Petition for Certiorari 1s well settled by Florida
Law. The Court 1s required to examine the record below to determine:
1) Whether procedural due process was accorded; and
2)  Whether the essential requirements of law were observed; and
3)  Whether the administrative findings and judgment are supported by
competent substantial evidence.

See, Haines City Community Development v. Leila Heggs, 658 So0.2d 523 (Fla.

1995).

The Petitioner was Denied Procedural Due Process
at every Stage of the Proceedings Below

The legal doctrine of procedural due process restricts the means by which
agencies of our government may reach decisions that adversely affect both the

liberty of and the property rights of our people. County of Pasco v. Riehl, 620

So.2d 229 (Fla. 2d DCA 1993). It is the means by which our legal system insures
that basic fairness is afforded all whose substantive rights are at issue. Key’s

Citizens for Responsible Government, Inc., 795 So.2d 940 (Fla. 2001). The Florida

Supreme Court has clearly stated that:

Procedural due *** process requires both fair notice
and a real opportunity to be heard “at a meaningful
time and in a meaningful manner.” Key’s Citizens,

22



supra, @ 948 [citing Mathews v. Eldridge, 424 U.S.
319, 333, 47 L.Ed. 2d 18, 96 S.Ct. 893 (1976).

In the instant case, it is clear that Petitioner has never been granted either “...fair
notice or a real opportunity to be heard at a meaningful time and in a meaningful
manner.”

The Petitioner was never provided an opportunity to meet with the
representatives of the City Departments and provide them with information that
may have changed their comments and recommendations to the Community

Development Coordinator prior to issuance of the Staff report. From the record

available, it is clear that none of the Petitioner’s submissions to the Community
Development Coordinator were distributed to the various Departments because,

inter alia, the ultimate “Staff Report” was so incredibly flawed that the Staff did

not even know that there was not an existing dock at the property. Mariani on the

other hand was allowed to meet with the Staff at a staff review and provide

information. The City’s Notice stated that the Development Review Committee
would meet to review the project. [App. #6], but did not advise the Petitioner that
Mariani would be allowed to attend or that Petitioner could attend [App. #8]. It
also appears that another meeting was held on February 15, 2002 without Notice to

the Petitioner. [App. #4, Exhibit 12].

23



Further, the Development Order appealed from allows another amended
application and dock plan to be submitted without notice to Petitioner and without
allowing her an opportunity to be heard with respect to the amended application
and plan [App. #5, Exhibit D, pages 9 & 10/27]. Accordingly, it is clear that no
“fair notice” has been provided or Petitioner.

Of even greater import than the lack of fair notice, the Petitioner has been
denied a meaningful opportunity to be heard at a meaningful time and in a
meaningful way. Petitioner suggests that there are several “meaningful times” for
her to have been heard. The first would have been prior to the Development
Review Committee Meeting, at the time the Staff was reviewing the Marjani
Application. The second would have been before the “Professional Staff” rendered
its report to the Community Development Coordinator. The third was before the
Community Development Board. The next is at such time as Mariani submits an
amended plan. Unfortunately, Petitioner has been denied the opportunity to be

heard at any of these “meaningful times” as required by Key’s Citizens, supra.

Although Petitioner was able to submit some material to the Community
Development Coordinator [and her counsel was able to meet with the Community
Development Coordinator on one occasion], this material was apparently never
shown to the City Staff [and was clearly not shown to them prior to rendering their

staff report]. Further, the Petitioner was not allowed to attend the February 14,
24



2002 Development Review Committee meeting to present her position [App. #6]
and was not even given Notice of the February 15, 2002 Meeting [See App. #4,
Exhibit 12]. In addition, it is impossible to determine whether the City’s
Professional Staff may have rendered different thoughts and comments to the
Community Development Coordinator if they had heard the Petitioner’s position
and considered the Petitioner’'s submissions prior to submitting [or declining to
submit] their comments. But, these meetings and reviev? periods were clearly
“meaningful times” for the Petitioner to be allowed to be heard in a meaningful
way.

The most egregious of the denials of the opportunity to be heard in a
meaningful way occurred after the Petitioner’s First Application for Administrative
Appeal was filed and at the hearing scheduled before the Community Development
Board. The Community Development Board hearing was tainted at the outset by
the Community Development Coordinator who refused to submit the entire record
before her to the Community Development Board and even refused to submit the
entire Application for Administrative Appeal to the Community Development
Board [App. #3, Exhibit B]. Then, the Community Development Board allowed
the Respondent City and the Respondent Mariani to argue the merits of the Appeal
while denying the Petitioner the right to argue the merits of her appeal [App. #1].

Of even greater import is the fact that the Community Development Board took

25



testimony from the Community Development Coordinator [tape of Board

meeting]. Thus, not only did the Community Development Board sanction the

Community Development Coordinator’s submission of only those portions of the

record and Application for Administrative Appeal that she wished to submit, but it

simultaneously denied the Petitioner the right to be heard in any meaningful way.

A clearer violation of the concept of procedural due process as mandated by Key’s
Citizens, supra, can hardly be imagined.

The Court in Key’s Citizens, supra, also pointed out quite clearly that:

...The specific parameters of the notice and
opportunity to be heard required by procedural
due process are not evaluated by fixed rules of
law, but rather by the requirements of the
particular proceeding. Key's Citizens, supra @
948.

Applying the Key’s Citizens tests, it becomes clear that the denial of procedural

due process to Petitioner below was truly outrageous, flaunting all concepts of
basic fairness and legal process for the following reasons:
(1) The Community Development Coordinator issues a
development order; and
(2)  The Petitioner files an Application for Administrative Appeal

as provided by Section 4-502 of the Code; and

26



(3)

4)

(5)

(6)

The Community Development Coordinator is then allowed by
Section 4-503 of the Code to prepare a report recommending
whether the appeal Petitioner has asserted from the order that
the same Community Development Coordinator has issued
should be granted; and

Not surprisingly, the Community Development Coordinator
recommends that her decision be upheld; and

The Community Development Coordinator censors not only the
record before her when she issued the order appealed from, but
also censors the Petitioner’s Application for Administrative

Appeal. Interestingly, she does forward to the Community

Development Board a drawing prepared for Respondent

Mariani by the Community Development Board Member

Alex Plisko purporting to show what Respondent Mariani is

allowed to build in support of her position [App. #5, Exhibit

C]; and
When a hearing is scheduled before the Community
Development Board, despite there being a complete absence of

standards to govern the Community Development Board’s

decision making process in determining whether to grant a

27



(7

(8)

9)

(10)

quasi-judicial hearing as provided in Section 4-504 of the Code,
the Respondent City and the Respondent Mariani assert that
some showing must be made that if a hearing is held, that the
Petitioner will prevail; and

The Community Development Board refuses to allow the
Petitioner the opportunity to argue the merits to demonstrate the

manner in which Petitioner can potentially prevail, while

allowing both Respondents to argue the merits and even taking

testimony from the Community Development Coordinator; and

The Community Development Board then sustains the decision
of the Community Development Coordinator without allowing
the Petitioner to argue the merits or present evidence; and

And then when the Petitioner appeals to a Hearing Officer

appointed by the Division of Administrative Hearings, THE

CITY ATTORNEY CENSORS THE PETITIONER'’S

APPELLATE FILINGS TO THAT TRIBUNAL!; and

In the Appeal process before the Hearing Officer, the appeal
procedure prescribed by the May 2, 2002 amendments to
Section 4-505 of the Code are applied, which again precludes

the Petitioner from being heard in a meaningful way because
28



she still has not been allowed to present evidence in her behalf
as to why the Community Development Coordinator’s
Development Order should be reversed, modified, or altered.

In other words, the Respondent City acting through its Community
Development Coordinator, its own City Attorney and its Community Development
Board has made a mockery of the Constitutional guarantees of procedural due
process. They allowed a City Official to make a decision that adversely affected
the Petitioner’s substantial property rights and then acted in concert as set forth
above to insure that the Petitioner was not allowed a meaningful appeal of that
decision.

It is impossible to imagine a more egregidus denial of due process to a
citizen whose substantial property rights are being adversely affected. The
Respondent City’s actions constitute the very sort of tyranny that our

Constitutional guarantees of procedural due process are intended to preclude.

The Respondent City Departed
from the Essential Requirements of Law

In assessing whether a local tribunal has departed from the essential
requirements of law, the Appellate Court is to examine whether the correct rule of
law was applied, and if not, whether the departure was sufficiently serious to

constitute more than mere legal error, and to rise to the level of the sort of inherent
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illegality or irregularity, abuse of judicial power or act of judicial tyranny that

results in a miscarriage of justice. See Haines City, supra @ 527. Actions and

errors that effectively deny an Appellate effective appellate review, or result in a
miscarriage of justice meet this standard Haines City, supra @ 528.

The Second District Court of Appeal held in City of St. Petersburg v.

Schweitzer, 297 So.2d 74, (Fla. 2" DCA 1974) that an ordinance which delegates
to a city council arbitrary and unfettered authority to decide zoning issues without
imposing reasonable standards applicable to all property owners is not valid. The
same principal is applicable to the case at bar. Section 4-505.B of the Code gives
the Community Development Board the unfettéred authority to determine whether
to grant an administrative appeal and quasi-judicial hearing to an Appellant
contesting a Level One Approval of a Request for Flexible Standard Development
Approval. There are no standards of any kind set forth in the ordinance to guide the
decision making process. Accordingly, the Community Development Board is free
to act inconsistently from appeal to appeal and arbitrarily grant or deny a quasi-
judicial hearing at the whim of four members of the Community Development
Board. See Section 4-505.B of the Code. Further, there are no standards set forth in
the ordinance which guide the process by which an Appellant [or Appellee] is
allowed to address the Community Development Board before it reaches its

decision. This clearly violates the precepts of City of St. Petersburg, supra.
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Further, in the instant case, the Community Development Board capriciously
traveled even further down the arbitrary lines of tyranny, by arbitrarily allowing
the Respondent City and Respondent Mariani to offer legal argument on the merits
and allowing the very official whose decision was being appealed to offer
testimony, while denying the Petitioner the same rights. By virtue of this action,
the Petitioner was denied any effective appeal because she was prohibited from
developing a record that would show that the Community Development
Coordinator’s Development Order could not be sustained pursuant to Section 4-
~ 504.C of the Code.

This- lack of standards and egregious action combined with the censoring of
both the record and the Petitioner’s Appellate filings at both the Community
Development Board and Hearing Officer levels is exactly the sort of illegality,
irregularity and tyranny resulting in a gross miscarriage of justice that constitutes
an impermissible departure from the essential requirements of law. Essentially the
City orchestrated a proceeding where its Community Development Board said the
record before the Board was insufficient to support the Petitioner’s Appeal when
the Respondent City and Board had prohibited the Petitioner from putting into the

record the very evidence that would have supported her entitlement to relief,
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The Decision Below is not Supported
bv Competent Substantial Evidence

The decision of the Community Development Board and the Hearing
Officer’s Final Order must be supported by competent substantial evidence. Haines
City, supra. Clearly neither decision is so supported. As set forth above, there
were no written findings of fact made by either the Community Development
Coordinator or the Community Development Board. The Hearing Officer
recognized this fact and struggled to find some facts to support his decision [App.
#1]. With no written findings of fact, there can be no substantial, competent
evidence. Further, as set forth herein above, the Staff Report is severely flawed and
was created without any input from the Petitioner. In addition, although the
Hearing Officer was limited by his decision as to applicable rules of procedure to a
legal review of the record that the City Attorney forwarded to him, he ostensibly
made findings of fact without receiving evidence. Accordingly, there is mno
substantial competent evidence to support either of the decisions below.

Conclusion

As set forth herein above, the lower tribunals failed at every stage of the
proceedings below to provide procedural due process of law to the Petitioner. The
Respondent City made a mockery of the Constitutional guarantees of procedural

due process by refusing to provide the Petitioner with a meaningful opportunity to
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be heard at a meaningful time, while at the same time carefully censoring and
concocting a record to support the decision of the Community Development

Coordinator.
The appellate procedures provided by the Community Development Code as

applied 1s this case fail to pass constitutional muster as well. There are no standards

contained in the Code to guide the decision making process. The Community

Development Board arbitrarily and capriciously imposed different standards upon

the Petitioner and the Respondents.

Finally, the decisions below are not supported by competent substantial
evidence. In fact there are no findings of fact at all to support the decisions below
which are based upon competent substantial evidence. Even the Hearing Officer
acknowledged that the Community Development Board made no findings of fact
[written or otherwise] and that no written findings were made by either the
Development Review Committee or the Community Development Coordinator.

Accordingly, the Final Order of the Hearing Officer must be quashed and
this cause remanded with instructions to enter a Final Order reversing the decision
of the Community Development Board and ordering that Board to conduct a quasi-

Judicial hearing pursuant to Section 4-504 of the Code.
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RELIEF REQUESTED

The Petitioner requests that her Petition for Certiorari be granted, that the
Final Order of the Hearing Officer be quashed, that this cause be remanded to the
Hearing Officer with instructions to enter a Final Order reversing the decision of
the Community Development Board and ordering the Community Development
Board to grant Petitioner a quasi-judicial hearing pursuant to Section 4-504 of the
Community Development Code, and that Petitioner be granted such other and
further relief as may be appropriate and just.

Respectfully Submitted,

oy

Maxwell G. Battle, Jr., Esq.
Battle & Edentield, P.A.
206 Mason Street

Brandon, FL. 33511

Fla. Bar No. 306630

(813) 685-3014

Attorneys for Petitioner

Certificate of Service

The undersigned counsel certifies that a true and correct copy of this
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33757 via U.S. Mail, First Class Postage prepaid, and to J. Lawrence Johnson,
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206 Mason Street
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complies with the font requirements of Rule 9.100(1), Florida Rules of Appellate

Procedure.
%/%/%

Maxwell G. Battle, Jr., Esq.
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206 Mason Street
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(813) 685-3014
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STATEMENT OF THE ISSUE

This hearing officer appeal under Sectiocn 4-505 of the City
of Clearwater Community Development Code (Ccde) is the second of
two administrative appeals available to and taken by Appellant,
Deborah Groen Sobeleski (Sobeleski} under the Code. The issue
in this second appeal is whether to sustain the decision cof the
city of Clearwater Community Development Board (CPbB). The CDB's
decision, made under Section 4-504 of the Code, was to allow
Sobeleski's earlier Application for Administrative Appeal to the
CDB from a Development Crder (DO) issued by the City of
Clearwater Community Develcopment Coordinator (CDC) to remaln cn
the CDB's consent agenda, which had the effect of denying the
aApplication for Administrative Appeal and confirming the CDC's
DO without a quasi-judicial hearing for receipt of additional
evidence. The CDC's DO granted, with conditions, the Flexible
Standard Development Application filed by Appellee, Christopher
C. Mariani (Mariani, or Applicant), and subsequently amended,
for a deviation to allow comstruction of a dock exceeding the

60-foot maximum length otherwise allowed by the Code.



PRELIMINARY STATEMENT

The CDB's decision was made on August 20, 2002. Sobeleski
(Appellant) filed her Appeal Application from the CDB's decision
on August 26, 2002. On Sepﬁember 20, 2002, Appellee, the City
of Clearwater (City) referred Sobeleski's Appeal Application to
DOAYE under Section 4-505 of Code. Howevex, the referral letter
from counsel for the City explained that the Appeal Application
was not being forwarded in its entirety. See Finding 11, infra.

The parties waived the 60-day deadline for the appeal
hearing under Section 4-505 of the Code, and the appeal hearing
was scheduled for November 12, 2002, in the City of Clearwater.

At the appeal hearing, Appellant argued that,
notwithstanding the language in Section 4-505 of the Code, that
the sole purpose of the appeal hearing was to recelive thé
record-on-appeal and hear oral argument, additional evidence
should be received and considered during this appeal under rules
of procedure in effect at the time of filing of the original
application by Appellee, Christopher C. Mariani, on January 18,
2002.* Appellant also moved ore tenus for a continuance to allow
time to prepare to introduce additional evidence. BAppellees
opposed these requests. Appellant's motion for continuance of
the scheduled appeal hearing was denied, but ruling was reserved

for a determination as to which rules of procedure applied to



this appeal and the need for an additional hearing for purposes
of receiving additional evidence.

Appellant raised three issues in oral argument concerning
the record-on-appeal previously forwarded by the city. Filrst,
Appellant contended the record-on-appeal was deficient in that
it did not contain original documents but only authentic copies.
on that issue, it was ruled that authentic copies were
sufficient if not ideal. Second, Bppellant contended that
black-and-white copiles of original color photographs presented
to the City's Community Development Board (cpB) in the
proceeding below were inadequate; and it was agreed that
Appellant would substitute color photographs. Third, Appellant
sought to add items to the record-on-appeal on the ground that
they should have been received and considered by the CDB in the
proceeding below. However, Appellant did not make it clear
exactly what items she thought the CDB improperly failed to
receive and consider (although this could have been ascertained
if the City had forwarded the entire Appeal application with the
referral to DOAH. See Finding 11, infra.).

It was ruled that the City should have included the
complete Appeal Application in its entirety, as filed, with all
exhibits, in the referral to DOAH; that documents‘not received
and considered by the CDB were not properly part of the "record-

on-appeal" before to the CDB below; and that whether additiomal



items should have been received and considered by the CDB could

be considered as one of Rppellant's points on appeal to the
hearing officer. After these rulings, the record-on-appeal was
received over Appellant's objections.

Oon December 2, 2002, Appellant substituted color photographs
for inclusion in the record-on-appeal, as agreed, and the parties
submitted proposed final orders, which have been considered in the
preparation of this final order.

on December 19, 2002, Appellant filed a complete copy of
the Appeal Application. This filing made it possible for the
first time to ascertain exactly what documents the City had
failed to refer as part of the record-on-appeal in this case and
what documents the CDC had failed to present to the CDB as part
of the earlier Application for Administrative Appeal from the
CDC's DO.

TINDINGS OF FACT

1. On January 18, 2002, Appellee, Christopher C. Mariani
(Mariani,ror applicant), filed a Flexible Standard Development
Applicaticn for a deviation from Section 3-601.C.1.b.° of the
City of Clearwater Community Development Code (the Code} to
allow construction of a 1¢1-foot long dock (98 feet in length
with a 3-foot step-down) where 60 feet would be the maximum

otherwise allowed by the Code.



2. The deviation f£rom Cocde apparently was requested
because a Pinellas County Department of Environmental Management
Wwater and Navigation Report dated November 26, 2001, stated:

Seagrass beds are located along this entire
property, and extend out to a maximum of 65
ft. from the seawall in the area of the
proposed dock although it becomes sparse at
approximately 60 ft. It is the policy of
this Department to limit structures over
seagrasses to 4 ft. in width and to place
the terminal platforms and boat slips beyond
the limits of the seagrasses wherever
possible.

3. At the time the application was filed, Section 4-505 of
the Code provided that, in an appeal to a hearing cfficer from a
decision of the City of Clearwater Community Development Board
(CDB), the record before the CDB could be "supplemented by such
additional evidence as may be brought forward during the
hearing"; and the appellant's burden was to show that the CDB's
decision could not be "sustained by the evidence before the
board and before the hearing officer."

4. The "City of Clearwater Planning Department Staff
rReport for 2/14/02 DRC Meeting" recommended flexible standard
development approval for a 92-foot long dock.? The stated "Bases
for approval" were: compliance with the flexible standarxd
development criteria under Section 3-601.C.1.g.% of the Code;

compliance with the general applicability criteria under Sectiocn

23-913 of the Code; and compatibility with the surrounding area.



The Staff Report noted: (1) "there are no navigational concerns
with the proposed development"; and {2) "the proposal is more
environmentally sensitive than the existing® dock and constitute
an improvement over existing conditions." The Report also
stated that, gince only one of the three criteria in Sectiocn 3-
601.C.L.g. need be met, similarity to surrounding dock patterns
was not applicable but that "the proposed dock, as amended, will
be similar to surrounding dock patterns."

5. By letter dated March 5, 2002, Mariani amended his
application to: decrease the length of the proposed dock to 95
feet; reduce the roof length over the larger capacity boat 1ift
from 48 feet to 38 feet (to match the roof length over the
smaller capacity 1ift); and reduce the total dock sguare footage
to 476.25 square feet versus the 498 feet previously reguested.

€. On or about April 14, 2002, Mariani submitted to the
Ccity a set of "Dock Plams™ for a $2-foot long dock.® The
document included "Diagram A Permittable Construction" and
"Diagram B Proposed Construction." The apparent purpose was to
contrast the dock Mariani would have been permitted to build in
the absence of seagrasses with his proposed dock.’

7. On May 2, 2002, Section 4-505 of the Code was amended
to provide that the appeal hearing before a hearing cfficer
consists solely of reception of the record before the CDB and

oral argument and that the burden on appeal to the hearing



officer is for "the appellant to show that the decision of the
[CDB] cannot be sustained by the evidence before the [CDE], or
that the decision of the [CDB] departs from the esgential
requirements of law." Under the amendment, no other evidence is
to be considered.®

8. By letter dated July 22, 2002, the cDC® issued a DO
stating concurrence with the DRC's nfindings." Except for this
reference, the record-on-appeal does not contain any evidence of
the DRC's recommendation or any written findings by the DRC.*°
But the CDC approved Mariani's application, as amended, upon the
same "Bases for approval" contained in the "City of Clearwater
Planning Department Staff Report for 2/14/02 DRC Meeting," with
the following conditions:

1. That a building permit for the proposed
dock only be issued concurrently with, or
subsequent to, building permit issuance for
a principal, residential structure on the
site;

2. That the proposed dock be relocated
farther east (with the dock head centered on
the midpoint of the waterfront property
iine, as measured at the gseawall) and
constructed perpendicular to the waterfront
property line;

3 That the relocation of the dock meet all
criteria under Sectionm 3-601.C.1; and

4. That reviged plans reflecting
conformance with condition #2 be submitted
with the building permit application, to the
satisfaction of staff.



The DO then stated: "The approval is based on and must adhere
to the site plan dated recelved april 15, 2002, or as modified
by condition #2."**

5. on July 26, 2002, Sobeleski filed an Application for
administrative Appeal to the CDB from the CDC's decision. It
included numerous exhibits. It appears that not all of the
application for Administrative Appeal and attachments were
presented to the CDB for its consideration on August 20, 2002.
One attachment was a letter dated March 27, 2002, from
Sobeleski's attorney to the CDC and the City's Land Planner.
This letter had 15 exhibits attabhed, but the CDC removed
Exhibits 9-15 from the version of the letter presented to the
CDB for its consideration. However, the letter stated that
Exhibits 10-15 were attached for "ease of review," and the CDC
separately presented copies of the documents contained in
Exhibits 12-15 for the CDB's consideration. As for the other
exhibits removed from the letter, Exhibit 9 was a computer
diskette containing the photographs that were presented to the
CDB for its consideration as Exhibits 1-8. Exhibit 10 was a
letter dated March 6, 2002, from individuals named Blum to the
City Planner stating no objection to the proposed dock. Exhibit
11 was a letter dated March 7, 2002, from Mariani to the CDC

responding to opposition from Sobeleski and another individual

to the proposed dock. While Exhibit 11 apparently was not



presented to the CDB for its consideration, it clearly was
adverse to Sobeleski's position and was addressed at length in
the letter from Sobeleski's attorney dated March 27, 2002. In
10. On August 20, 2002, the CDB considered the documents
described in the immediately preceding Finding, together with a
"City of Clearwater Planning Department Summary of Events,"
dated Bugust 20, 2002, as well as oral presentations by the CDC,
counsel for Sobeleski, and counsel for Mariani. The audiotape-
recording of the oral presentations reveals that, upon the
advice of the CDC and the Assistant City Attorney, the CDB
attempted to limit the oral presentations to the guestion
whether the CDB should remove Sobeleski's Application for
administrative Rppeal from the CDB's consent agenda so as to
cause a guasi-judicial hearing to be conducted, or should leave
it on the consent agenda, which would result in uphelding the

CDC's decision. After being restricted by the CDB from

addressing the merits, counsel for Sobeleski argued for a quasi-
judicial hearing for reasons of "public policy." The CDB then
allowed counsel for Mariani to address the merits in arguing
that Sobeleski had made no showing as to why the CDC decisicn
was incorrect so as to justify a quasi-judicial hearing.®®* The
Assistant City Attorney concurred that some such showing should
be necessary to justify removal from the comsent agenda. After

the oral presentations, the CDB voted to leave Sobeleski's

10



bpplication for Administrative Appeal cn the CDB's consent
agenda, thereby upholding the CDC's decision to issue the DO.
11. On August 26, 2002, Sobeleski filed an Appeal

Bpplication from the CDB's decision. On September 20, 2002, the
City referred the Appeal Application to DOAH under Section 4-505
of the Code. However, the referral letter from counsel for the
City stated:

Please note that I am not forwarding

Exhibite 1-15 to the Appeal Application.

Items 1-9 and 12-15 are already of record

before the Board and are thus otherwise

included. Items 10 and 11 were not of

record below and are not being included, on

that basis.
Although the manner in which the record-on-appeal was prepared
made it exceedingly difficult to ascertain, it appears that the
referral actually failed to forward the entirety of Exhibit B to
the Appeal Application, which consisted of letters from
Appellant's counsel dated August 16 and March 27, 2002.%° The
documents called "Exhibits" or "Items" in the referral letter
actually were Exhibits 1-15 attached to the letter from
Appellant's counsel dated March 27, 2002. As previously found,
the CDC decided not to present to the CDB all attachments to the
letter dated March 27, 2002. See Finding 9, supra. For that
reason, the Assistant City Attorney "redacted" the Appeal

Application by deleting the items not in fact presented

(Exhibits 5, 10, and 11}, as well as the items identical to
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documents separately presented (Exhibits 12-15), to the CDB for
its consideration. See Finding 11, supra.™

CONCLUSIONS OF LAW

Applicable Procedure and Burden on Appeal

12. Under Section 4-501 of the Code, the hearing officer
has jurisdiction to hear appeals from decisions of the CDB
regarding Level One approvals, such as the CDC's DO in this
case.

13. Section 4-505 of the Code, governing hearing officer
appeals, was amended on May 2, 2002, and again on July 18, 2002.
See Finding 7, supra. It is concluded that those amendments are
procedural in nature and apply to cases pending at the time of

their adoption. See Life Care Centers of America, Inc. V.

Sawgrass (Care Center, Inc., 683 So. 2d 609, 613 (Fla. 1st DCA

1996). As a result, they would apply to this case even if it
were considered to have been commenced upon the filing of
Mariani's original application on Januaxy 18, 2002, instead of
upon the filing of either Scbeleski's Application for
Administrative Appeal to the CDB from the CDC's decision and her
Appeal Application from the CDB's decision, both of which were
after adoption of the amendments. See Findings 9 and 11, supza.
14, In its current form as a result of those amendments,
the appeal hearing before the hearing officer consists solely of

reception of the record before the CDB and oral argument. No
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other evidence is to be considered. In addition, the burden on
appeal to the hearing officer is for "the appellant to show that
the decision of the [CDRB] cannot be sustained by the evidence
before the [CDB], or that the decision of the [CDB! departs from
the essential requirements of law." Section 4-505.C. of the
Code.

15. While Section 4-505.C. of the Code reqguires the CDB's
decision to be sustained by "the evidence," not by "competent,
substantial evidence," the Court's discussion of the meaning of

that concept in DeGroot v. Sheffield, 95 So. 2d 912 (Fla. 1%57),

is instructive:

We have used the term "competent substantial
evidence" advisedly. Substantial evidence
has been described as such evidence as will
establish a substantial basis of fact from
which the fact at issue can be reasonably
inferred. We have stated it to be such
relevant evidence as a reasonable mind would
accept as adequate to support a conclusion.
. In employing the adjective "competent"
to modify the word "substantial" we are
aware of the familiar rule that in
administrative proceedings the formalities
and the introduction of testimony common to
the courts of justice are not strictly
employed. . . . We are of the view,
however, that the evidence relied upon to
sustain the ultimate findings should be
sufficiently relevant and material that a
reasonable mind would accept it as adeguate
to support the conclusion reached. To this
extent, the "substantial" evidence should
also be "competent."

13



1d. at 216 (citations omitted.) It also has been held that
whether a decision "departs from the essential requirements of
law" amounts to an inguiry into whether the decision-maker

"applied the correct law." Haines City Community Development,

658 So. 2d 523, 530 (Fla. 1995). 1In this case, Appellant was
unable to demonstrate either that the CDB's decision could "not
be sustained by the evidence before the {CDB} , " or that it
"departs from the essential requirements of law. "

Firdings of Fact Requirement

16. Notwithstanding the clear appellate review nature of
the hearing officer appeal process under current Section 4-505,
part D of Section 4-505 still requires thé decision of the
hearing officer to include findings of fact. This reguirement
is problematic. Review under Section 4-505 of the Code is the
second of two appellate reviews available for what the Code
calls Level One development approval decisions. See Section 4-
501 of the Code. A hearing officer (Administrative Law Judge)
acting in an appellate review capacity is without authority to
reweigh conflicting evidence presented below or to substitute
his or her judgment for that of the fact finder below on the

issue of the credibility of witnesses. See Haines City

Community Development v. Heggs, supra, at 530. BAs such, the

only true "findings of fact" that properly could be made at this

level of review would be findings reporting what occurred below
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and what occurred procedurally in this case (i.e., in this case,
findings as to the preparaticn of the record-on-appeal.) Such
"findings cof fact". could repcrt findings below, but such
findings are minimal. No findings were made by the CDB during
its appellate review below. The DO stated that the CDC
"concurred with the findings of the Development Review
Committee,” but it does not appear from the record-on-appeal in
this case that any written "findings" were made by the DRC other
than the ultimate findings of fact that can be gleaned from the
DRC's Bases for Approval, which were adopted in the DC. In the
absence of any other "findings of fact" below, the problematic
reguirement in Section 4-505 of the Code that the Final Order
include findings of fact has been met by reciting parts of the
proceedings below, including the Bases for Approval.

Legal Context of CDB Decision

17. The decision of the CDB on the first administrative

appeal from the CDC's DO was made pursuant Section 4-504 of the

Code, which provides in pertinent part:

B. Upon receipt of an application/notice of
appeal from a Level One approval (flexible
standard) from an abutting property owner,
the [CDB] shall place the appeal on the
consent agenda of the next scheduled meeting
of the board. . . . The appeal may be
removed from the consent agenda only by a
vote of at least fcour members of the [CDB].
If the appeal is not removed from the
consent agenda, the decision of the [CDC] is
confirmed as part of the consent agenda by a

15



vote of the majority of the members of the
board. If the appeal is removed from the
consent agenda, the [CDEB] shall review the
applicaticn, the recommendation of the
[CDC], conduct a quasi-judicial public
hearing on the applicaticn in accordance
with the reguirements of Section 4-206 and
render a decision in accordance with the
provigicns of Secticn 4-206(D) (5} granting
the appeal, granting the appeal subject to
specified conditions or denying the appeal.

C. In order to grant an appeal, overturning
or modifying the decision appealed from, the
[CDB] shall find that based on substantial
competent evidence presented by the
applicant oxr other party:
1. The decision appealed from
misconstrued or incorrectly interpreted the
provisions of this development code;
2. That the decision will be in harmony
with the general intent and purpcse of this
development code; and
3. Will not be detrimental to the public
health, safety and general welfare.
While the word construction in Section 4-504.C. of the Code is
awkward and results in facial ambiguity, it is concluded that,
for it to make any sense in context, the "decision® mentioned in
paragraph 2 must refer to the decision of the CDB granting,
overturning or modifying the decision appealed from, not the
decision appealed from, and that paragraph 3 also must refer to
the decision of the CDB for the same reason. For that reason,
to prevail in the first-tier appeal to the CDB, an appellant

would have to persuade the CDB (after a quasi-judicial hearing)

that the CDC's decision misconstrued or incorrectly interpreted
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the provisions of the Code. The questions on this second-tier,
hearing officer appeal are whether the CDB's decision, made
without the benefit of a quasi-judicial hearing, is "sustained
by the evidence befcre the [CDB]" and whether it "departs from
the essential reguirements of law." Section 4-505.C. of the
Code.

Review of CDB's Decision

18. Addressing Mariani's position first, the law generally

does not regquire a uselesg act. See DeWitt v. School Bd. of

Saragota County, 799% So. 2d 322, 325 (Fla. 2d DCZA 2001).

Mariani argued that the CDC clearly did not misconstrue or
incorrectly interpret any Code provision and that a gquasi-
judicial hearing would have served no purpose. For that reason,
Mariani contended, the CDB's decision was sustained by the
evidence and did not depart from essential reguirements of law.
19. Under Section 4-206.D.4. of the Code, the "burden of

proof is upon the applicant to show by substantial competent
evidence that he is entitled to the approval requested." Dock
reguirements are set out in Section 3-601 of the Code, which
provides in subsection C.1.g. in pertinent part as follows:

The [CDC] may grant deviations from the

requirements of thig section as a Level One

(minimum standard) approval provided that

signed and notarized statements of no

objection are submitted from adjacent

waterfront property owners, as well as
gigned and notarized statements on the

17



Pinellas County Water and Navigation Control
Authority permit application. 1In the event
that such statements cannot be obtained,
applications for deviations may be approved
by the [CDC] through a Level One (flexible
standard) approval process based on cne of
the following:

i) The proposed dock will result in no
navigational conflicts and the length of the
proposed dock will not exceed 25 percent of
the width of the waterway; or

ii) The proposed dock location needs to be
adjusted to protect environmentally
sensitive areas; or

iii) The property configurations precludes
the placement of a dock in compliance with
the required dimensional standards; however,
the proposed dock will be similar in

dimensional characteristics as surrounding
dock patterns.

only one of these conditions for approval are reguired to be
met, and there was no question but that Mariani met both of the
first two conditions.

20. Appellant contends that, notwithstanding compliance
with Section 3-601.C.1.g. of the Code, the CDB erred by not
requiring a quasi-judicial hearing on the issue whether Mariani
met the "General Standards for Level One and Level Two approval
conditions” under Section 3-913 of the Code, which provides:

A. Conditions which are imposed by the
[CDC] and the [CDB] pursuant to a Level One
or a Level Two approval shall ensure that:
1. The proposed development of the land
will be in harmony with the scale, bulk, .

coverage, density, and character of adjacent
properties in which it is located.

18



21.

3-601.C.1.

2. The proposed development will not
hinder or discourage the appropriate
development and use of adjacent land and
buildings or significantly impair the value
thereof. .

3. The proposed development will not
adversely affect the health or safety or
persons residing or working in the
neighborhood of the proposed use.

4. The proposed development is designed
to minimize traffic congestion.

5. The proposed development is consistent
with the community character of the
immediate vicinity of the parcel propecsed
for development. .

6. The design of the proposed development
minimizes adverse effects, including visual,
acoustic and olfactory and hours of
operation impacts, on adjacent properties.
B. 1In the event of an express conflict
between a particular flexibility criterion
and a provision of Article 3, the
flexibility criterion shall govern unless
the context clearly implies that the aArticle
3 provision should control.

Mariani argues that, under Section 3-913.B.,

Section

g. supercedes the reguirements cf Section 3-913.A.

But there is no express conflict between Section 3-601.C.1.g.

and Section 3-%132.A. As a result, it is concluded that Section

3-913.4A. did apply.

{(The CDC's DO seemed tec imply as much by

making compliance with Section 2-913 one of the "Bases for

approval."

See Findings 4 and 8, supra. In addition,

the City

argues in its Proposed Final Order that Appellant "failed to

show that

contained

the General Standards for Level One approval

in Section 3-913 of the Code were not met.")

For that

reason, it cannot be said that a quasi-judicial hearing would be

19



a "useless act," as argued by Mariani. On the other hand, it
also cannot be said, based on the record-on-appeal in this case,
that the CDC misconstrued or misinterpreted Section 3-913 of the
Code.

22. As previously concluded, no standards are provided in
Section 4-504.B. of the Code to guide the CDB's decision on the
guestion of whether to remove an appeal from its consent agenda
for purposes of conducting a guasi-judicial public hearing. As
a result, it cannot be said that the CDB applied the incorrect
law. |

23. The City suggested that the CBD's decision was
sustained by the evidence under either of two possible
standards: a requirement that the CDB exercise sound
discretion; or a regiirement that the appellant make a showing
of a colorable basis for overturning the CDC's DC. It 1is

concluded that the former standard applied and that the CDB's

decision should only be overturned if the CDB abused its

discretion. Cf. e.g. Smith v. Coalition to Reduce Class Size,

827 So. 2d s$59, 961 (Fla. 2002) ("order imposing a permanent
injunction lies within the scund discretion of the trial court
and will be affirmed absent a showing of abuse of discretion");

Aerclineas Argentinas, S.A. v. Gimenez, 807 So. 2d 111, 116

(Fla. 3d DCA 2002) (trial court's exercise of discretion to

determine forum non conveniens to be upheld if reasonable);

20



State v. Battferton, 784 So. 24 1259 (Fla. 5th DCA 2001) (motion

for new trial addressed to court's sound discretion, which is
upheld unless abuse of discretlon).

24. Appellant argued in her Proposed Order that the City's
proposed "showing of colorable basis" standard was met. But it
is concliuded that the CDB's decision would also be sustained by
the evidence under that standard.

25. Appellant alsc argued that the CDB erroneously
believed that a seccnd-tier appeal to a hearing officer under
Section 4-505 of the Code would afford Appellant a "full and
meaningful appeal"--essentially, a de novo hearing. But the
record-on-appeal does not support this argument.?®

Record-on-Appeal

26. A troublesome aspect of this case was the City's
handling of the records in the two appeals. In the first-tier
appeal, Section 4-504.B. of the Code reguired that the CDB make
ite decision whether to remove Sobeleski's appeal from the CDE's
consent agenda based on the Application for Administrative
Appeal. But the CDC failed to present to the CDB the entire
Application for Administrative Appeal for its consideration.

See Finding 9, supra. In the second-tier appeal, the City
"censored" the Appeal Application and did not forward items not
presented to the CDB for its consideration. See Finding 11,

supra. It is concluded that the Appeal Application should have

21



been forwarded to DOBH in its entirety and that, while Sectiocn
4-505 cf the Code does not specify the contents of the record-
on-appeal, 1t should have included items requested to be
presented but, for whatever reason, not presented to the CDB for
its consideration. Cf. Rules 9.190(c) and $.200(a), Florida
Rules of Appellate Procedure®®. While it ultimately was
determined that the shortcomings in the handling of the record-
on-appeal both below and in this appeal did not require
reversal, they added to the time and effort required to fully

comprehend and decide some of the issues presented.

DISPOSITICHN

Based on the foregoing Findings of Fact and Conclusions of
Law, the BAppeal Application is denied, the decision of the CDB
is sustained, and the CDC's DO is upheld.

DONE AND ORDERED this ljiiz day of January, 2003, in

Tallahassee, Leon County, Florida.

| LAWRENCE JOX—@ZTEN

ministrative w Judge

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway

Tallahassee, Florida 32399-3080
(850) 488-9%675 SUNCCM 278-98675
Fax Filing (850) 921-6847
www,doah.state. £l .us
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Filed with the Clerk of the
Division of Administrative Hearings
this |H+" day of January, 2003.

ENDNOTES

*/ The Planning Department's Sstaff Summary of Events, dated
August 20, 2002, indicates that the criginal application was re-
filed ten days later. The record-on-appeal includes the re-
filed application, not the originally-filed application.

2/ Rither by mistake or in an apparent attempt to make them
clearer, some Code citations in the record-on-appeal and in the
parties' filings include hyphens or parentheses to separate
subsections and paragraphs. 3But the Code itself uses pericds
for this purpcse.

3/ The DRC cited to Section 2-203 of the Code for "Flexibility
Criteria for Docks." Actually, the criteria are found in
Section 3-601.C.1.g. Alsc, it is not clear why the DRC
considered Mariani's application to be for a 92-foot long dock
at that point in time.

‘/ The Report incorrectly cited the provision as "Section 3-
601.C.g." '

5/ oOne of Appellant's issues on appeal and below before the CDB
was that this basis for approval was incorrect in that there is
no "existing" dock. It appears that the intended reference was
to the dock that could have been built without any deviation to
meet envirconmental concerns.

®/ TFor reasons not made clear from the record-on-appeal, there
are two filed-stamp dates on the document--one for April 14,
2002, indicating receipt by "Development Services Department,"
and another for April 15, 2002, indicating receipt by "pPlanning
and Development Services." BAlso for reasons not made clear from
the record-on-appeal, the document also bears the notation,
"Exhibit C (Site Plan).

7/ Another issue raised by Appellant on this appeal and below
before the CDB was that it was not clear from these "Dock Plans”

which alternative was being proposed.

¢/ There was another amendment to Section 4-505 on July 18,
2002, relating to the timing of the appeal hearings.
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®/ Another issue raised on this appeal and below before the CDB
was that the DO was signed by someone other than the CDC for the
CDC. However, there was no indication that the person signing
was not properly authorized to sign for the CDC. To the
contrary, the Planning Department Staff Summary of Events, dated
August 20, 2002, indicates that the DO was ‘approved by the

[cDC] {Planning Director) through its designee (Assistant
Planning Director) . . . ."

1/ This was another issue raised by Appellant on this appeal
and below before the CDB.

1/ appellant contended on this appeal and below before the CDB
not only that the "Dock Plans" were ambiguous, as already
addressed in Endnote 7, supra, but also that the use of the
disjunctive "or" made this condition ambiguous. But it was
clarified in proceedings before the CDB that the DO made
condition #2 mandatory.

2/ on this appeal and below before the CDB, Appellant argued
not only that it was exror to limit her oral presentation but
alsc that the CDB's disparate treatment of the parties was a
violation of due process.

¥/ Because the referral letter "censored" the Appeal
Application, it was not clear until much later (when Appellant
filed a complete copy of the Appeal Application on December 19,
2002) what was omitted from the referral. See last paragraph of
Preliminary Statement and Finding 11, supra. Until then, it
could not even be ascertained that there was a letter dated
August 16, 2002, attached to the Appeal Application. (That
letter essentially transmitted a cocpy of the letter dated

March 27, 2002, for presentation tc the CDB when it considered
Sobeleski's Application for ARdministrative Appeal to the CDB.)

4/ gee also Conclusion 26, infra, for additional discussion of
the manner in which the record-on-appeal was prepared in this
case.

%/  Among the other points-on-appeal not meeting the this
standard are those reflected in Endnotes 5, 7, S, 10, 11, and
12, supra.

¥/ It may be advisable for the City to amend Section 4-505 of

the Code to specify the method of preparation of the record-on-
appeal, as is done in the court Rules of Appellate Procedure.
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ADMINISTRATIVE LAW JUDGE J. LAWRENCE
JOHNSTON: As I understand, we are here for the final
hearing, which as I understand it is essentially
reéeipt of the record below and oral argument in this
appeal. And this is the case that's entitled Deborah
Groen Sobeleski, Appellant, versus City of Clearwater
and Christopher C. Mariani, Appellees.

our Division of Administrative Hearings Case
No. 02-3637, and my name is J. Lawrence Johnston, the
Administrative Law Judge, from the Division of
Administrative Hearings who is serving as the Hearing
Officer in this proceeding.

I guess I'll ask counsel to make their
appearances for the record, and then you may proceed
with your arguments.

MR. BATTLE: Thank you, Your Honor. Maxwell
G. Battle, Jr., Battle & Edenfield, 206 Mason Street,
Brandon, Florida, 33511, (813) 685-3014, for the
Appellant Deborah Groen Sobeleski.

MS. DOUGALL-SIDES: lLeslie Dougall-Sides,
Assistant City Attorney for the City of Clearwater.

MR. JOHNSON: Tim Johnson, 911 Chestnut
Street, Clearwater, Florida; telephone number is (727)
461-1818. I represent the Applicant Mr. Mariani.

JUDGE JOHNSTON: Before we proceed, as I

D & D REPORTING SERVICES, INC. (727) 468-2002
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understand, the record is the record that was
transmitted to me, or rather to the Division of the
Administrative Hearings included with the letter dated
September 19, 2002, is that correct?

MS. DOUGALL-SIDES: Judge, I have -- I was
the author of that letter, and as I understood my
administrative function in regard to transferring the
record to DOAH under Section 4-505, hearing officer
appeals, I took what I thought was the record before
the Community Development Board and transmitted it to
DOAH.

There were some items that Mr. Battle had
submitted with his appeal application that didn't, to
my mind, did not appear before the Community
Development Board, and as noted in the correspondence
I did not send those to you feeling that Mr. Battle if
he wished to file a motion to supplement the record

could do so.

So the items that are listed in the
correspondence of September 19th are the City's view
of what would be, properly be, the record in this
case.

JUDGE JOHNSTON: I know we discussed this
somewhat on the telephone. Is there any dispute as to

the contents of the record below?

D & D REPORTING SERVICES, INC. (727) 468-2002
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MR. BATTLE: Well, Your Honor, there is a
dispute as to what should have been constituted the
record below, and there are may be a dispute, I'm not
sure what the intentions of the City are today
regarding the record, as to whether the City believes
that what they sent to you is sufficient for you to
have received the record or whether you're to receive

the original record.

The reason that I believe the -- and I think
the original record, Jjust looking at that that was
before the Community Development Board, is necessary
to be submitted to you is there were color photographs
and color renderings that were before the Community
Development Board.

And the copy of what I got from the City
Attorney's Office as to what they sent you includes
black and white copies of those photos, and it leaves
out detail, substantial detail, and so I think you
need to have the color versions that were submitted.

Now, that's as to the record that I
understand had been before the Community Development
Board. And I guess we ought to let the City attorney
respond to that, and then I intend to address the rest
of it in my argument.

JUDGE JOHNSTON: Okay.

D & D REPORTING SERVICES, INC. (727) 468-2002
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MS. DOUGALL-SIDES: The original before the
Community Development Board would have been in the
custody of the Planning Department. We did not
forward, which probably is the color photographs, I
forwarded a copy of those documents feeling that since
it is public record it can't be leaving the City
custody.

But the City would have no objection to
substitution of color photographs for the black and
white copies that were forwarded to you.

JUDGE JOHNSTON: Al11 right.

MR. BATTLE: May I address that briefly?

JUDGE JOHNSTON: Yes.

MR. BATTLE: Your Honor, as we all know that
do any litigation and appeals, when a case is filed
with an appeal, for instance, for instance for one of
the District Courts of Appeal, the clerk prepares the
original record and transmits it on.

And when I read the code, the code says for
you to receive the record. It's our position that
means the original record. And so that the original
record that was before the Community Development
Board, that entire record should be transmitted to

you.

And then, of course, as such time as you

D & D REPORTING SERVICES, INC. (727) 468-2002
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issue your order, it would follow in the normal course
of appellant proceedings that that record would then
be sent back from the tribunal from which you received

the appeal.

And we would certainly ask that that be
done. I don't think it's a public records problem any
more than if the Clerk of the Circuit Court in
Pinellas County sends the whole record and all of the
exhibits over to Lakeland to the Second District on an
appeal from the judgment and the Circuit Court.

MS. DOUGALL-SIDES: Well, Your Honor, the
practice has never been to do that. The practice for
the last 20 years or so that DOAH has acted as the
City hearing officers, the hearing officer has been
sent copies of the Planning Department file.

JUDGE JOHNSTON: Of course, this is the
first time I've ever been in a proceeding where it's
been really strictly an appellant proceeding. In all
of the other proceedings I was receiving evidence
during the course of the hearing.

MS. DOUGALL-SIDES: Yes, but I believe under
the prior code there was still a reception of the
record component to that. And again, we would
interpret the Public Records Acts that we should not,

I mean since 1t is not a judicial appellant proceeding

D & D REPORTING SERVICES, INC. (727) 468-2002
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which has some specific rules applicable to
transmittal of the original documents, I think we
would interpret the Public Records Act that we would
not -- we would be required to retain the originals of
public records.

But as I said, I have no problem with
substitution or supplementation of color copies of the
photographs if that's the issue.

MR. JOHNSON: Are these big pictures? Small
pictures?

MR. BATTLE: You can look at that if you
like.

MR. JOHNSON: I'm perfectly happy for you to
look at it all. I have no objection, just try to get
to some point here.

JUDGE JOHNSTON: Yeah.. If really the only
significant -- maybe as a technical matter, you might
be correct, although the City has a different view in
these proceedings as to what the record should consist
of.

I'm inclined to say if the only difference
between the copy and the original is the fact that one
is an accurate copy and the other is the original,
other than the color photographs, I am satisfied that

I can rule on a record that consists of copies of the

D & D REPORTING SERVICES, INC. (727) 468-2002
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record with color photographs. So if those are
substituted, I will view myself as having received the
record for this appeal.

MR. BATTLE: Your Honor, I have another
preliminary issue for you to rule on since it's
important for us to keep the record straight here.

The City has taken the position that the
ordinance is amended in May and then again in July was
the second reading that provides for you to receive
the record in oral argument only as opposed to any

evidence and witnesses.

It is, in fact, the applicable rule for this
proceeding. The Appellant argues and submits to you
that, in fact, the approprilate rule for the Appellant
proceeding is that which exists at the time the
application was filed in January.

And in January of this year when the
application was filed, the Appellant proceeding
provided for you to take evidence in both tangible
evidence and testimony.

And so we would ask for two things with
regard to that. First, we would ask for you to rule
that the appropriate rule on appeal is the one that
allows for you to conduct a classical administrative

hearing taking evidence and hearing testimony from

D & D REPORTING SERVICES, INC. (727) 468-2002
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witnesses because that was the rule that was in effect
when this whole process started.

Secondly, if you are to rule that way, then
we move for a continuance of this proceeding to allow
us to present those witnesses and that tangible
evidence before you in a classic contested hearing.

JUDGE JOHNSTON: All right. Give me again
the dates of when the new rule went into effect.

MS. DOUGALL-SIDES: The --

MR. BATTLE: The City attorney may have it
right on the tip of her tongue, but it's --

MS. DOUGALL-SIDES: It's ordinance No.
6928-02, which was effective May 2nd, 2002.

MR. BATTLE: That's my recollection from the
documents provided me, Your Honor.

JUDGE JOHNSTON: And when was the hearing
before the -- when were the hearings that took place
as a result of this application? The application you
say was filed in January?

MR. BATTLE: It was filed in January. There
was information submitted including evidence and
argument submitted to the Community Development
Coordinator Ms. Tarapani by both Mr. Johnson and
myself on a somewhat continuous basis through the end

of -- almost through the end of April of this vyear.
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And then numerous follow-up letters from mne
saying, you know, when do we expect a decision, when
do we expect a decision. The hearing in front of the
Community Development Board -—-

JUDGE JOHNSTON: That was your appeal?

MR. BATTLE: That was the first appeal from
Ms. Tarapani's decision. The argument in front of the
Community Development Board was in August, and I think
it may have been August 20th, August 19.

JUDGE JOHNSTON: August 20th, I think.

MR. BATTLE: I think it was August 20th.
And then this appeal was filed on August 26th.

JUDGE JOHNSTON: Okay. All right, any
response at this time to that argument?

MS. DOUGALL-SIDES: Well, yes, Your Honor.
It would be the City's position that the ordinance has
been effective since May and is effective as of the
date of this hearing and that the procedure that's in
place as of at least the time that the hearing was
filed for would be that that it should be proceeded

under.

There has been no prejudice demonstrated by
the Appellant to undergce this procedure, and normally
in effect an ordinance, absent any special provisions

such as a delayed effective date or a retrocactivity

D & D REPORTING SERVICES, INC. (727) 468-2002
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provision, is effective on the date it's passed on
second reading and adopted, and the procedures change
as of that date.

MR. BATTLE: If I may reply briefly, Your
Honor.

JUDGE JOHNSTON: Well, let me hear --

MR. BATTLE: O©Oh, I'm sorry, I forgot Mr.
Johnson.

JUDGE JOHNSTON: -- from Mr. Johnson.

MR. JOHNSON: The Applicant would adopt the
city's argument and further point out that this issue
should have been raised earlier in these proceedings
as opposed to being brought at this late date and that
if there were such an argument, it was waived by not
having raised this issue earlier in the proceedings
where it could have been briefed and argued and Your
Honor could have made a determination and then we

could have proceeded accordingly.

MS. DOUGALL~SIDES: Further, if this is a
motion for continuance, it should have been filed
prior to the hearing.

MR. BATTLE: Well, the motion for
continuance, Your Honor, is joined with the motion to
determine the rule. And if you recall during the

telephone hearing we had, the City attorney had not

D & D REPORTING SERVICES, INC. (727) 468-2002
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provided me with a copy of the ordinance and argued to

you, and incorrectly, that they had amended the
ordinance and provided for oral argument only and
reception of the record.

In fact, there was even a discussion among
all three attorneys and yourself about the issue of
whether you received the record at the time of the
hearing or it was appropriate for the copies of the
record to be sent to you ahead of time.

So I think the only requirement, and there
is no requirement in their ordinances in terms of
timing for anything, so the only requirement -- I
mean, other than at the time of the hearing.

As a matter of fact, there's no provision
for motion practice -- and her comment about
supplementing the record is something I'll address

after we resclve this issue.

So there is nothing in their ordinance about

that whatscever. And if you rule that the rule that
they passed, the amendment toc the rule passed in May

is the one that applies, the effect of that is that

the City can have an application that is controversial

and decide during the course of the handling of that
application to change all of their rules downstream to

benefit their position and sustain their position,

D & D REPORTING SERVICES, INC. (727) 468-2002
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And you're going to hear some more argument
about some of those issues in a few minutes. And
that's why we feel that it's appropriate, as is
generally the case with most statutes, they'll apply
to things that are filed after a certain date and that
filing date is not an appeal, it's the initial
application.

So for instance, if you look at the statutes
that change the law or change the rules with respect
to litigation, it will say it applies to cases in
which the cause of action accrues after a certain date
or in which the cause of action is filed after a
certain date.

This amendment to the rule is silent. Aﬁd,
in fact, what occurred here is a level one application
was made in January of this year. It relatively
guickly became clear to the City that this was a very
controversial application.

It's not a common event to have this much
controversy over something as simple as a residential
dock permit. And so then they held off making their
decision until after they had amended these rules.

Now, we did, at the early stages in early
March ask them to give us some additional time to

submit some written information, and we did that about

D & D REPORTING SERVICES, INC. (727) 468-2002
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March 27th. And then subsequent to that we were
invited to come over and make an oral presentation to
Ms. Tarapani, community development coordinator, and
that wasn't until April 23rd.

And then as a result of that meeting we
submitted some additional documents and case law to
her a few days later. And then she waited until July,
I think July or early August, I guess July 20th rings
a bell, but I don't -- I can look at it, it's in the
file, to render her decision after not only one
amendment had been made, but two amendments had been
made by the City to the ordinance.

And we think there is a substantive due
process issue there that applies that is just
inappropriate to let the City say, okay, we've got a
bad situation here so we are going to make sure that
we can determine how the Appellant process works on
our application now in light of seeing this problem
that's coming up on this application.

JUDGE JOHNSTON: Well --

MR. JOHNSON: Your Honor, if I may, one
other point. That same ordinance that was passed in
May 2 of this year that changed the Appellant review
standard also changed in a minor way the procedure

followed by the Community Development Board in hearing
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the appeal in the first instance. The Appellant
went through that appeal with that change and
procedure without objection.

MS. DOUGALL-SIDES: Furthermore, Your Honor,
we had the discussion of setting the hearing and the
substance of the hearing at the telephone hearing, and
any objection was not raised by Mr. Battle at that
time so the hearing was then set.

JUDGE JOHNSTON: I'm going to deny the
request this morning, and let's proceed with the oral
argument under the current rule. And if I am
persuaded that that ruling is incorrect, I can address
that in the final order, in my final order.

MR. BATTLE: Your Honor, I'd like to address
her suggestion of a motion to supplement the record at
this time. There is --

JUDGE JOHNSTON: Meaning for the color
coples of the pictures?

MR. BATTLE: Yes, and the deletion of
certain items_from the record.

JUDGE JOHNSTON: Oh, okay.

MR. BATTLE: The City attorney's said
somewhat glibly today that she determined to remove
certain items attached to my Notice of Appeal assuming

that we could then move to supplement the record if we

D & D REPORTING SERVICES, INC. (727) 468-2002




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

felt she was incorrect.

I think that is wholly inappropriate.
Anytime a pleading is filed, it should be transmitted
on to the tribunal in its complete form and none of
the lawyers involved should be in a position to take
it upon themselves to remove items from the pleadings
that are filed. There is no provision for moving to
supplement the record in this case, none, none
anywhere in the City's rules.

JUDGE JOHNSTON: As I recall, when we talked
about that at the telephone hearing, the deletions
turned out to be ordinances, weren't they, citations
to ordinances?

MR. BATTLE: No, Your Honor.

JUDGE JOHNSTON: Were there any others?

MR. BATTLE: No, Your Honor, there were some
letters, as I understand it, that she removed.

JUDGE JOHNSTON: What were the deleted
items?

MS. DOUGALL-SIDES: Judging from my
correspondence, the item -- well, there were -- Mr.
Battle filed an appellant packet which included items
which had not been addressed previously.

As simply an administrative function, our

office forwards the record below to DOAH. In my
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correspondence I state that I am not forwarding
Exhibits 1 through 15 to the appeal application and
then state that Items 1 through 9 and 12, 15 are
already of the record before the Board and they're,
thus, otherwise included.

It was only Items 10 and 11, or Exhibits 10
and 11, to Mr. Battle's appeal application that were
not included because, you know, my task was to forward
the record below to DOAH,.

Those items consist of, as I'm looking at a
copy of Mr. Battle's packet that he submitted to
Planning, a letter from a Mark Blume dated March 6th,
2002, to Mark Perry, City Planner, and a letter from
the Mariani Asphalt Company dated March 7, 2002, to
Cyndi Tarapani, Community Development Coordinator. So
those are the only two items, as I understand it, that

were not forwarded to you.

JUDGE JOHNSTON: Well, why should they be
part of the record, Mr. Battle?

MR. BATTLE: Well, Your Honor, that goes
back to the part of the argument about what happened
in front of the Community Development Beoard, and those
issues are of record, should be on the tape that you
received, because they were raised before the Board.

It was our position that for the Community
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Development Board to properly have a record before it
upon which to make a decision as to whether to grant a
quasi-judicial hearing or not, that they should be
given the entire record below.

Among those things was when we filed the
Notice of Appeal to the Community Development Board,
we attached a complete copy of this document here,
which was my letter of March 27th, 2002, with
attachments and it was stapled to that package.

When Ms. Tarapani's office forwarded the
appeal over to the Community Development Beoard, they
did not forward the whole package, the entire file.

In fact, initially they did not forward any of the
items in this document at all, which was what was
before her when she made her decision.

And I brought that up before the Board, and
I had objected to it rather strenuously. And so I had
been told by Ms. Tarapani to make 12 copies or 13
copies and get them to her the next day, and she'd get
them there before the hearing. And so I did that.

And then she sent my letter and I think the
photos is what went to them, not the entire record.
And so I asked for that again. So when we filed the
appeal before this tribunal, or the one that came to

this tribunal, we filed for an administrative appeal
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with the clerk, we again attached all of the
information to it.

So we have two situations where not only has
the Notice of Appeal itself been tampered with, but
the entire record has not been submitted to the
Community Development Board of what Ms. Tarapani had
before she made her decision.

One of the key arguments that we make, and
the basis for our appeal that's before you, is that to
allow this to take place allows Ms. Tarapani to, in
effect, clip the books because what she does is --

JUDGE JOHNSTON: If you persuade me to add
it to the record what was below, doesn't that
eliminate those Appellant points of yours?

MR. BATTLE: If you --

JUDGE JOHNSTON: It seems to me what I
should be looking at is the record that was before the
lower tribunal. Now, if they made an error in
allowing you not to present a certain document, which
as I understand that's one of your points on appeal --

MR. BATTLE: Correct.

JUDGE JOHNSTON: -— if that's such a
departure from the essential requirements of law, then
that might be a point for reversal. But I don't think

it is a reason for me to recreate what was actually
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before the tribunal below me.

So I think I should receive your entire
appeal petition document, even if it includes things
that are beyond what was in the record below, but the
record should not be supplemented at this point to add
things that was not in front of the lower tribunal.

So that's my --

MR. BATTLE: I understand your ruling, Your

Honor.

JUDGE JOHNSTON: That's my ruling.

MS. DOUGALL-~SIDES: If I could comment on
that. I do object to the characterization my actions

is tampering with the record, and I would note that
there 1s disagreement between Mr. Battle and the City
Planner Ms. Tarapani as to --

JUDGE JOHNSTON: I think you said -- I
recalled that he said tampered with his application.

MS. DOUGALL-SIDES: Well, I think he's
referring to my actions in forwarding portions on to
you.

JUDGE JOHNSTON: Right.

MS. DOUGALL-SIDES: Part of the discussion
appears on the tape during the meeting that there were
several submissions made by Mr. Battle prior to the

CDB meeting.

D & D REPORTING SERVICES, INC. (727) 468-2002




10

11

12

13

14

15

1le

17

18

1%

20

21

22

23

24

25

22
And one of the submissions, the first one,
according to the City Planner made its way into the
packet and was included in the regular agenda packet.
Following the deadline for the agenda going
out to the Board members, according to Ms. Tarapani,
Mr. Battle made two further submissions to her, the
first of which she kindly sent around in a separate
mailing to the Board members, but the second of which
she declined to because it was simply untimely and she

felt that she had --

MR. BATTLE: Well, Your Honor, since we're—-—

MS. DOUGALL-SIDES: -- gone far enough in
submitting two different packets from Mr. Battle to
the Board.

MR. BATTLE: Since we are going back beyond
the record before the CDB, let me address that because
that is factually totally incorrect. What occurred
was I received a call from the Planning office that
the package was ready that had gone to -- that was
going to the Community Development Board and did I
want it mailed or did I want to pick it up, just a

telephone call.

And I happened to be relatively close to the
office, I said, "I'll come pick it up." And so I went

by and picked it up. And when I picked it up, I had
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the package and I could see there were things in there
like a drawing done by a Community Development Board
member Plisko that favored Mr. Johnson's client's
position and Ms. Tarapani's decision, a number of
other things that favored her decision and nothing
from this. That was not there at all.

And so I objected strenuously both in
writing and by telephone, and that was one issue, one
submission. And I was told once by, I'll probably
mispronounce, but Ms. Fearce, Fear, Ms. Tarapani's
assistant, that she wanted 12 copies or 13 copies.

And then I was told by Ms. Tarapani in a
subseguent telephone conversation who called me back
that she wanted three copies. And I said, "Well,
which do you want?" She goes, Well, Lisa said you
need 12 or 8, or whatever.

So I didn't have time, and you can see that
in the package, I didn't have time to recreate the
disk that had the photos on the disk so it was easy to
look at it on a DVD or CDh player.

And so I put a note in there that you could
find them on a web site, and I didn't have time to
copy those. I, in fact, got color copies, more than
sufficient color copies of all of the photos, and the

entire package, which is what I was told to do, and I
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took that down and dropped it off.

That was one subseguent submission other
than a letter of objection for not turning everything
over. And what I was told by Ms. Tarapani, she called
me back irate, and she said, you know, "In an effort
to be fair, I'm going to send your photos and your
letter, but that's all I'm sending, and if you don't
like it, bring your actions in a tribunal.®"

I mean, and so what can I do? I mean, I
can't force her when we're talking on a Friday and the
hearing is on Monday or Tuesday to, in effect, give
the rest of it to the panel.

So what should be completely on the tape is

one of the first things I asked when I got up before

the CDB was, "Did you receive additional information
from her?" And they said, "We received the these
photos and this letter". "Did you receive anything
else?" M"No, this is what we got."

And I said, "Okay, because I had an argument
with Mg. Tarapani," those were my words, "about this
and I just want to know what you have." And then I

went on later and made the argument that I thought

they should look at the entire view.
So it wasn't a question of her saying, "I'm

not going to submit something because it was late.
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That's not what she said at all. She said, "The file
is so voluminous, I have to determine what to send
them." So that's not true about her saying that to
me.

Now, I have no idea what she said to her
counsel, and I'm not suggesting that Leslie is
misstating what may have been said to her, but I was
the one that was in the middle of that conversation.

And just as a housekeeping matter, I do not
-- I am not suggesting at all that Leslie has tampered
with the record below. My objection was to removing
things from the appeal package.

MR. JOHNSON: Your Honor, my understanding
is we're here for an appellant hearing where you're
going to review the record of what the CDB did. We're
hearing a lot of discussion here today, none of it
under oath, a lot of hearsay, lot of ~- I mean, I Jjust
don't know where all of this going.

JUDGE JOHNSTON: I think it's time to
proceed with the argument of your appellant points.

MR. BATTLE: Okay. Your Honor, since you
have a lot of it in writing, in an interest to cut
down on the amount of time, I'm not going to repeat
all of the arguments that form the basis of the appeal

in the Notice of Appeal.
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I adopt them, and the fact that I don't
mention them out loud or not unless you ask a guestion
about it doesn't mean I'm abandoning them, but I'm
sure you can read them as clearly as I can restate
them. So I'm going to hit several issues that I
believe to be key.

First of all, Your Honor, ocur position is
with respect to the hearing before the Community
Development Board that the Community Development Board
was required to give us a quasi-judicial hearing
because we put before them sufficient information to
give us that right.

And that information, among other things,
included the fact that Ms. Tarapani had not sent them
the entire record below, number one, that Ms. Tarapani
had not sent them our entire application for appeal,
which included nothing that was not already in the
record below.

And that she made a decision to provide to
them only what she wanted to give to them, which
pretty much supported her position, not that some of
my materials didn't contradict the position she made,
but that it was loaded in favor of her decision.

And we think based upon that point, not that

point all by itself, but that point alone was
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sufficient to regquire them to grant us a
guasi-judicial hearing.

Secondly, the problem, the initial problem
we have, and Mr. Johnson was not at the hearing, one
of his partners, I think it was Mr. Armstrong was
there, when we stocd up to present our position at the
hearing on the consent issue, we were denied an
opportunity to not only to argue the merits, but if
you listen to the tape, also to explain some key
issues about the information that was before them upon
which to make their decision.

For instance, one of the issues that's been
a bone of contention between Mr. Johnson and myself
was the validity of the way the renderings were made
and the photos that were taken that were part of the
package that went to Ms. Tarapani and were part of the
Notice of Appeal to the Community Development Board.

We feel we were entitled to an opportunity
to explain, you know, that much even if no one was
entitled to address, quote, "the merits" of the appeal

at that time.

When we started doing that, we were told we
were addressing the merits and we weren't allowed to
address anything like that and why were we there and

why should they grant us a hearing.

D & D REPORTING SERVICES, INC. (727) 468-2002




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

And you'll hear on the tape me say, well,
you know, you need to understand how this was done in
order to make a decision, but, you know, the basis for
our appeal is in the Notice of Appeal. And we were
basically shut down and prevented from making any
further argument about that on the basis that we
weren't allowed to address the merits and if we
addressed anything, you know, about that we were

addressing the merits.

Then, immediately thereafter Mr. Armstrong,
and he did a good job, I mean, he's a great lawyer, he
got up and he was allowed to address the merits for
however many minutes appear on the tape. I mean, it
seemed like forever, but, you know, they usually do
when you're sitting there listening to an opposing
position. And he addressed the merits and asked them
not to go forward with it.

Then the City attorney suggested to them a
standard for their determination for whether an appeal
be granted or not, meaning a gquasi-judicial hearing be
granted, that was akin to a preliminary injunction
standard, which appears nowhere in the City
ordinances, nowhere in the City code.

She said we had to show that we were more

likely to prevail than not, and I'm not sure those
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were the exact words, I'll rely on what's, you know,
in the record on the tape, but basically an injunction
standard.

And I argued about that, and she conceded
that it wasn't in the code. But she said, "That's
still our advice about that, that you have to show
that you would win.

Well, I can't very well show that I have an
ability to win at a quasi-judicial hearing if I can't
address what I'm going to be able to present at the
quasi~judicial hearing.

So we're denied the ability to talk about
the merits. Then we're told we have to present merits
to meet the standard; Mr. Armstrong is allowed to
address the standards.

And then amazingly enough, the very person

whose decision's being appealed is allowed to present

argument in support of her position on the merits and,
among other things, says don't set this aside lightly,
you know, we're professionals.

I mean, I deon't want to misstate the actual
words, it's better that you hear them for yourself,
and she's allowed to go on and address all of those
issues.

JUDGE JOHNSTON: Who is she?
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MR. BATTLE: Cyndi Tarapani. And there was
no doubt one of the issues that we raised was that the
order wasn't -- the Development Order wasn't properly
entered on the basis that it wasn't signed by her.

And her statement and the City attorney's
statement was, well, her assistant can sign it and
it's her decision. That may well be the law. I'm not
sure at this point that that makes a whole lot of
difference, but that is an issue that we preserved for
appellant purposes.

And so there we are. We're told =-- the
Board is told by the City Attorney's Office they've
got to find that we could win, you know, akin to a
preliminary injunction code, even though it's not in
the code. We're not allowed to do those things that

are necessary to convince the Board that we can do

that.

The ~-- and it is in the record that all of
the record below isn't before them, and I asked that
it be. So I'm not allowed to address the merits.

Lots of evidence that would have come in had it been a
quasi-judicial hearing instead of just an argument
that had give us a quasi-judicial hearing, is all in
the City's file so it was before Ms. Tarapani when she

made the decision.
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And we think that clearly departs from the
essential requirements of law and is both a
substantive and a procedural due process violation.

Now, moving on from that, the other issue --
another issue that came up before that Board is the
Board then has a discussion led primarily by Mr.
Hooper in which they talk about, well, our Staff is
professional and we don't want to reverse them and we
need to let their decision standard.

Well, that wasn't the issue before that
Board. The issue before the Board was not whether or
not to let the decision stand. The issue was whether
or not to grant a quasi-judicial hearing so we could
present evidence to them from which they could make a
determination.

And they knew from the presentations that
were made that they did not have the entire file that
was before Ms. Tarapani below.

In addition to that, the application that
Ms. Tarapani ruled on was amended, I believe, at least
twice during the course of this proceeding after the
initial review, of course, at which we were not
present,.

When the Community Development Board

director gets in one of these applications for a level
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one flexible standard approval, it's my understanding,
and it's in the code before you, so I'm relying on
what the code says, but it basically goes out to a
committee and they take comments from all of the
different departments.

Well, those departments came in on an
application that was entirely different in terms of
the length of the dock, the size of the dock, even an
adjustment to the location of the dock, and there were
many misstatements in the Staff report that came out
of that.

And T won't go through each one of themn,
they're all outlined in the materials that should be
before you as part of our Notice of Appeal. But to
show you how egregious some of those errors are, they
talk about a single-family residence on the lot on
which the dock is going to be built and the lot's
vacant. TIt's a vacant lot. There is nothing on it.

And I just throw that one out as one
highlight. When you read through the materials you'll
see it. When we present our rendering orders we
materially submit an explanation for why we think our
recommended order to you -- or proposed order to you

is correct, and you'll have all of that in front of

you.
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But that highlights it. I mean, it can't be
any clearer than that when they say it's an
application for a dock for an existing single-family
residence and there is no existing single-family
residence there.

So that changes throughout the course. So
when we get to the Board, Community Development Board,
we're not allowed to argue about the merits anyway by
them, but what they have before them is not what the
reviewing departments and Staff had before them at the
time that the initial Staff meeting took place, and I
think that was February 14th, and that should be part
of the record, those Staff notes.

The City code, and I've cited that in the
basis for appeal and in the submission of March 27th,
provides that when you have more than one permit
required for a facility, they all are submitted
together at the same time.

That wasn't done. There's no house plans
yvyet to my knowledge, unless it's occurred since the
Community Development Board hearing, submitted to the
City of Clearwater, certainly no evidence of it in the
record.

Now, Ms. Tarapani sought to address that in

some fashion in her order by saying that the permit
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had to be pulled for the house, either before or at

the same time the dock permit was pulled.

The problem with that part of that order is
this. Pulling the permit is not the same as building
the house. The building code has provisions in it for
completing structures within such a period of time,
commencing them and completing them within certain
periods of time, which if they are not the building
permit is deemed abandoned.

If there's hot any specific requirement that
the house be built first before the dock is permitted
to be built, then it leaves open the ability of the
Applicant, Mr. Johnson's client, to go and submit his
house plans, any house plans, doesn't even have to be
a house he ever really intends to build, just a set of
house plans that meet code requirements otherwise, and
get a permit for that and then get a permit for his
dock and then build the dock and not build the house.

And you may ask at this point why does that
matter, because the dock isn't a pertinent use. 1It's
only allowed in a residential zone as a pertinent use
to a single family.

And so if you don't build a house and have a
house there and you build a dock, now the dock becomes

primary use. And the dock is not allowed as a primary
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use under City's zoning ordinances in a single family
home,

So that's another departure from the
essential requirements of law. There are numerous of
them listed in my Appellant materials.

So we have a decision that's made on the set
of plans that was not before the Staff at the time
they reviewed it and reported back. We have a set of
plans that are not even approved by Ms. Tarapani if
you see in my initial Notice of Appeal to the
Community Development Board.

Her order approves the ability to build the
dock without a final set of plans, that they're to
redo the plans and resubmit them. So we don't know to
this day what their ultimate set of plans are going to
be.

And the effect of that is they go back in
and do a new set of plans, ostensibly toc meet the
requirements of her order, which itself is vague and
ambiguous as set forth in my written appellant
materials because it refers to a plan and it refers to
other things that are in conflict, the plan being done
by Community Development Board member Plisko, who, by
the way, did abstain.

He did step down during the hearing; but, of
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course, everybody on the Board knows that -- you know,
who he is, and it's his plan. And the plan was not a
plan in the sense of construction plans for the dock,

which is another problem.

It was something to controvert or contradict
the submission that we made on the 27th. The City
code requires a set of plans for a dock to be signed
and sealed by a registered professional engineer.

Now, early on in this proceeding we took the
position it also had to show overhangs, verticals,
vertical limits and some other things under another
code section, which Mr. Johnson, I think, properly
pointed out applies to developments of over an acre.

So I am not rearguing that, but the
provision for the dock to be submitted with a set of
signed and sealed plans by a Florida registered
professional engineer still stands, that's still

there.

The importance of that is that without those
it is impossible for anyone to do better than guess at
what the ultimate parameters of the dock are going to
be, what its ultimate dimensions are going to be, not
necessarily in length and width, but in elevation and
in pitch of the roof.

And when you see the photos, and I'm
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assuming for the moment, someone correct me if wrong,
that we are going to substitute color photos for the
copies, when you see those and you see those
renderings and then you read the materials as to how
that was done, we had to take the dock plan as it had
been submitted by Mr. Johnson's client, Mr. Mariani,
at that time and then go find the dock that they took
a photo of.

They took a photo of the -- I call it boat
house, they call it covered 1ift, but the structure
they were going to build at the end of the walkway,
shall we say, they submitted a photograph of a single
slip structure from another location on the beach.

We had to go find that structure, take a --
get a photo of it ourself and take measurements and
then go back with a surveyor. That's all in the
record. That's all described as to what we did.

They had to go out and then do a rendering,
a digital rendering from that, to show what the effect
would ke on a view, And I'm not going to go back
through all of the reasons that it's inconsistent with
what's there in the community already. I've done that
in the written material and I'll leave that for your
reading enjoyment, unless you want me to spend time

going through it today.
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So on top of everything else, they haven't
complied with the application process itself, which
says to submit signed, certified, sealed drawings by a
Florida registered professional engineer.

Which I don't know if Your Honor here has
any disciplinary cases from the engineering Board, but
if you do you're probably familiar with all of the
administrative regulations regarding the practice of
engineering and what you have to do with your plans
and specifications and that sort of thing.

And in the event, you might not be, I don't
have a problem when I submit my proposal pointing out
those specific provisions so it's easy for you to

review them.

So along with the arguments I made at the
beginning about what is the proper procedure to use

here today, those are the key points that I wish to

address orally at this time subject to some additional
comments after other counsel have been heard on

rebuttal.

And again, I do not abandon -- I adopt
wholeheartedly all of the positions that have been
placed before you in writing, and I would be happy at
any time to answer any questions that you may have

about my argument. Thank you.
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JUDGE JOHNSTON: The City's response.

MS. DOUGALL-SIDES: You want the City next?

JUDGE JOHNSTON: Yes.

MS. DOUGALL-SIDES: Judge, under Section
4-505 C, the Hearing Officer Appeal section of our
code, it is the Appellant's burden of proof to show,
and really the only issue in the proceeding would be
whether the decision of the Community Development
Board cannot be sustained by the evidence before the
Board or that its decision somehow departs from the
essential requirements of law, and the Appellant, the
City would submit, has shown neither of those items.

The Appellant filed an appeal from a Staff
level decision, a level one decision, under Section
4-504 B, which allows an abutting property owner to
contest those decisions.

Under the code, that appeal is placed on the
next agenda of the Community Development Board as the
Appellant body at that stage, and it's put on their
consent agenda. Only by a vote of four members of the
Board can it be removed from that consent agenda for a
full guasi-judicial hearing to be held.

And if not, I would contend that essentially
the decision stands. So the Board actually by not

removing it from the consent agenda and determining to
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have a full hearing is essentially allowing the
decision to stand.

And this is the first administrative law
judge appeal that we've had construing the sections of
the code. The code does not really set forth what the
standard shall be for removing the item from the
consent agenda. Mr. Battle is correct in that

respect.

I guess there are really two alternatives.
If the matter is considered within the discretion of
the Board, then the City would argue it acted properly
in taking the action that it did. 1If there is some
cther standard, then we would submit it alsoc acted
properly.

Now, there's been discussion, and you'll
hear on the tape, and I would urge you to review that
discussion between Mr. Armstrong, Mr. Battle and
myself as to what the standard was going to be.

I would differ somewhat with Mr. Battle's
characterization of my comments. I think we did
discuss whether there would be an injunction-like
standard, and it's my understanding that Mr.
Armstrong, the Applicant's attorney, argued for that,
and I ended up saying that I agreed more with Mr.

Battle, that that would not rise to that level, but
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that the Appellant should show some sort of colorable
evidence that would lead the Board to set the matter
for a full hearing.

We then, I believe discussed Section 4-504
C, which is the ultimate decision of the Board if it
goes to a full hearing as whether -- in order to
overturn Ms. Tarapani, the Community Development
coordinator, and she is designated as such under the
code, the Board would have to find that she
misconstrued or incorrectly interpreted the code.

And so I recall my comments as being that
the Appellant would have to show some sort of evidence
or make a pretty good argument that she had
misconstrued or incorrectly interpreted the code for
the Board to set the matter for a full guasi-judicial
hearing.

The Appellant has not submitted, for
instance, any expert witness testimony or affidavits
in this whole process. The Planning opinions
expressed by Ms. Tarapani and her Staff in three
different Staff reports, and that would be the
Development Review Committee Staff report, the Appeal
Staff report and the -- or excuse me, the Development
Order Staff record and the Appeal Staff report are

really unrebutted by the Appellant.
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There has been no planner testimony
contradicting that of the City planners that this was
inappropriate granting of the dock application.

Likewise, you will find in the record the
environmental report of the Pinellas County
Navigational Control Staff, and they do review in our
county all dock permit applications.

And they found after some discussion of the
placement of the dock that the application would be
approved by them, and they get into the placement of
some sea grasses in the area. And it's my
construction of their opinion that they actually find
that the dock has to be more -- or longer and placed
in a certain area in order to protect those sea
grasses.

And again, the Appellant has not provided
any environmental or scientific opinion that would
contradict that county Staff opinion.

Although the Appellant claims said the view
of the property owners are impaired by the dock, again
the Appellant has not submitted any MAI or other
certified or any kind of appraisal which would counter
the Staff analysis on the general standards regarding
the view.

And if you look at the general standards for
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approval of all development applications, they're
contained in Section 3-9%13, which you should have a
copy of, and 3-913 A2 provides that the proposed
development will not significantly impair the value of
adjacent land or buildings.

And, apparently, that's what the Appellant
is getting at with the copy photographs and the
discussion of the alleged impairment of view, but
again has not provided any expert opinion that that
would occur or what the alleged diminution of value of
the Appellant's property would be.

Also in 3-913 Sub 3, the Applicant for a
dock permit should minimize the visual impact of the
deviation that's being granted. And it does say
minimize, not totally eliminate or delete any visual
impact.

Our position would be the Applicant has
tried to do that in this case by the placement of the
dock, and it's my understanding it's more toward the
middle of the property than toward either of the

abutting property owners.

The record does reflect that the Appellant,
the objectors in this case, have two docks from their
property of 90 foot and 98-foot lengths, if I'm

correct there, but they do object to this new dock by
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their neighbors.

On the record at the CDB meeting there is
some discussion of placement of the dock, and the
Board members acfually asked Mr. Battle if his client
would be happy if the dock were to be in the center or
is there any kind of placement that would satisfy the
objectors here, the Appellants.

And it's my recollection that the answer
coming back from Mr. Battle's client is that they
would agree if it were moved all the way to the other
side adjacent to the other property owner's property,
and that was not a concept that was agreeable to the
Board or to the Applicant.

The appeal documents indicate that, we
haven't really heard this today, but the application
should have been a level two review. And the City's
position was it was properly reviewed as a level one
or Staff level review.

Adjacent to Section 4-202 of the code there
is a chart which appears which explains our Land
Development Code, which is somewhat unusual, and we
have level one, two and three reviews.

Level one is Staff making the determination
with Appellant possibilities. Level two would be the

Community Development Board, which is our Planning
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Board, making the determination with appeal then to
Your Honor and on to circuit court.

And level three is for land use
determinations that are made by the City Commission,
which would be such things as a rezoning ordinance or
a comprehensive plan amendment or development
agreement.

In the dock section, which deals with docks
and marinas, Section 3-601 C, 1G, it discusses
deviations from the dock standards. And as in this
case, if the Applicant cannot obtain statements of no
objection from all adjacent property owners, that
subsection states that the Community Development
coordinator, which would be Ms. Tarapani, can approve
through, and it says a level one approval process.

So the City's position is it's quite clear
that this was properly at the Staff level. Again,
that would Section 3-601 C, Sub 16G.

And that section further has some criteria
for the coordinator to make that determination, and it
says -- I do agree with Mr. Battle that it does not
state it shall be approved, it says it may be approved
and then it goes on to say, "based on one of the

following.

And then there are three criteria set forth,
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which are phrased in the alternative, one or two or
three, and Ms. Tarapani did her analysis under those
criteria.

The Appellant raises some points which he's
touched on in oral argument that, and again in the
written materials, that the plans have changed during
the application process and that the Development Order
requires yet another set of plans to be submitted
before building permits will be issued and indicates
that that's somehow lmproper.

I would submit it's typical that plans
change during the development application process due
to negotiation between the Applicant, the City, in
this case, the county agency, perhaps DEP or other
agencies are involved, and it's not atypical for
several sets of plans to be submitted, and again they
would be need to be signed and sealed plans, prior to

the final approval.

JUDGE JOHNSTON: You said they would or they
wouldn't be signed and sealed.

MS. DOUGALL-SIDES: Well, the Development
Order that was issued in this case actually requires a
final set of plans be submitted prior to, I believe it
was building permit issuance. And we have our process

and the application process is detailed in some of the
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code sections that you should have.

There is a Development Order issue that is
the actual stamp of approval for the project. And
then following that, the Applicant will need to get
various building permits, build the project, get
inspected and obtain a certificate of occupancy in
some cases.

So the fact the Development Order has been
issued, that isn't the end of the process. And the
Development Order does contain a condition that a
final set of plans reflecting the final configuration
of the dock will be submitted prior to the building
permit issuance. And this 1s in accordance with our
code, there's really nothing unusual about that.

Again, our code is unique, and it has
dispensed with the old variance special exception and
conditional use criteria and we're now on more of a
almost performance standard basis with these level
one, two and three approvals.

I believe there's some reference to a
variance in some of the Appellant materials. It's not
guite a variance, it is phrased as a deviation that
can be granted at a Staff level in these cases.

Even if it were looked at under the rather

harsh criteria for a variance grant, I think it would
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meet that standard and that there is an apparent
hardship, not of the Applicant's own making in that
the sea grasses are, apparently, located in this case
such that the dock had to be moved and had to be,
indeed, longer than it otherwise would be according to

the county report.

If the Appellant has some issues with the
building code regarding whether you can build a dock
without building a house under the code, I don't
believe that's correct, but I don't think this is the
correct forum to debate whether a building code is
valid or not. There's some other possibilities if he
wishes to challenge that.

Again, the real basis for the objector's
position here is, apparently, that the property owner
feels that it would impair the view from their
property. This is their opinion, apparently, their
personal opinion.

It does not seem to be substantiated by any
professional or expert testimony of record. The
opinion of the property owner is of some weight in the
land use process, but under the code, the City's
position is that that was weighed by the Community
Development coordinator and was outweighed by the

Applicant's evidence and, thus, the permit was

D & D REPORTING SERVICES, INC. (727) 468-2002




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49
granted.

Therefore, under Section 4-505 C, we feel
there was sufficient evidence before the Community
Development Board to sustain their decision not to
hold a full hearing on this and that the Board's
determination and the Staff determination did not
depart from the essential requirements of law.

JUDGE JOHNSTON: Okay. Mr. Johnsoan.

MR. JOHNSON: Judge, I think this is
actually, not withstanding everything we've heard thus
far, a very simple case. There are three independent
standards under which the Community Development
director may grant a deviation from the normal dock
requirements.

One is that the proposed dock will result in
no navigational conflicts and the length of proposed
dock will not exceed 25 percent of the width of the
waterway.

All of these are in Section 3-601 C 1G. The
second one relates to the dock -- the proposed
location for the dock needs to be adjusted to protect
environmentally sensitive areas.

And the third one relates to needing to move
the dock because of unusual property configurations.

Any one of these three is a grounds upon
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which the Community Development director may grant a
deviation. In this case -- and so the Applicant needs
to meet only one of these, just one.

In this case, the City's Development Order
found that Applicant's proposal met all three. Now,
the Appellant appeals and we go before the Community
Development Board, and there are standards for appeal
which are set forth in Section 4-504 C.

Here the Applicant -- or the Appellant,
rather, Mr. Battle's client, must meet all three
standards. One of them is they must show that the
decision that was appealed from misconstrued or
incorrectly interpreted the provisions of the
DPevelopment Code.

The second is that the decision will be in
harmony with the general intent and purpose of the
Development Code. And the third is that the decision
will not be detrimental to the public health, safety
and welfare.

I'm focusing on number one. You must show,
in order to have a decision of the Community
Development Board overturned, you must show that the
decision misconstrued or incorrectly interpreted the
provisions of the Development Code.

If you don't do that, the Board does not
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have the legal authority to modify or overturn the
Order. I think it's instructive to review the
Appellant's responses before the Community Development
Board when directly asked, "Why should this appeal be
removed from the consent agenda."

Mr. Battle said, quote, "Well, then I'1l1
address very briefly'why I think just on public policy
grounds you-all should hear this appeal," end quote.

Mr. Battle later, guote, "The issue from a
public policy standpoint is whether or not you think
that something like this should be approved in light
of all of the issues we've raised without you-all
going through it and looking at it," closed quote.

And the Appellant Sobeleski herself who
addressed the Board and asked said, quote, "I think it
should be taken off the agenda so you can hear what I

have to say," closed gquote.

Now, the fact is that the code doesn't
authorize an appeal on either public policy grounds or
a simple desire to be heard. It spells out what are
the grounds for appeal, and they have not been met

here.

Now we come to this Board. This under the
City's code, the decision can be reversed, the

decision of the Community Development Board, not to
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hear the appeal, and then by passing the concept
agenda they, in fact, confirmed the decision of the
Community Development director.

That can be set aside by you only if that
cannot be sustained by the evidence that was before
the Board or the decision of the Board departs
from the essential requirements of law.

Now, let's put this in perspective. We're
here on a second appeal from the granting of a
Development Order, not even a building permit vet,
just a Development Order, approving ocne residential
dock on Clearwater Bay where there are hundreds upon
hundreds of docks.

As a matter of the City's legislative
policy, the City has granted considerable discretion
to the Community Development director to grant
deviations. She has a lot of discretion by -- on
purpose, as a matter of express legislative policy of
the City Commission.

Further, as a matter of express City
legislative policy, the ability to appeal that kind of
decision is very narrowly granted. Now, why is this.
Well, the reason is that the City Commission has
decided that the public's need for expeditious,

affordable decision making in land development matters
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that the City Commission has determined to be
relatively minor in importance, outweighs an
individual Appellant's desire for a lengthy, expensive
broad-ranging, de novo Appellant review process.

So the City Commission has made a
legislative value choice here that it's more important
that people be able to get decisions that they can
rely on and have finality in a relatively reasonable
period of time outweighs in these minor matters the
desire on the part of people who are offended by the
decision to have lengthy de novo appeal processes. So
that's why the City set the code up the way they set
it up.

Now, with that as the background, let's see
whether the Appellant has met the standards for
reversal that are established in the code for your
review of what the CDB did because, if not, then
there's no sense in requiring the Community
Development Board tc have an appeal because the law
doesn't reguire people to do useless things.

All right, first, the decision of the
Community Development Board to confirm the decision is
sustained by the evidence before it. Why? Mr.
Mariéni's requested deviation could be granted and was

granted, among other reasons, because the dock would
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result in no navigational conflict, and the length of
the proposed dock would not exceed 25 percent of the
width of the waterway.

That's one of the grounds relied upon by the
Community Development director in granting the
deviation. The Appellant does not contend that this
ground was misconstrued or incorrectly interpreted by
the Community Development director, no contention.

He can't. This is mathematics, simple fact.
It doesn't exceed the width, and there's an
uncontroverted finding in all of the materials that
there's no navigational conflict caused by the dock.
So on that one ground alone, uncontroverted, this
deviation could be granted and was granted.

Therefore, since this is an uncontested and
controlling factual basis upon which the Community
Development directeor relied in granting the
applicaticn, there's no sense in having an appeal, or
having a full hearing, rather.

Why have a full hearing when a controlling

uncontroverted fact is in existence. Again, the law
doesn't require useless acts. To have a hearing will
not controvert that fact. It has not been

controverted, and that is the grounds upon which the

application can be granted.
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Secondly, the decision of the Board to
confirm the decision complies with the essential
requirements of law. The dock deviation appeal
procedure, as I've explained is an expression of valid
City legislative policy to deal with minor land
development regulations, and this is one of those.

By definition, it's a level one approval of
the lowest level appfovals in the City's approval
scheme for land development. We've met one of the
grounds without dispute, that having to do with the
not interfering with navigation and not being wider
than 25 percent of the waterway.

The City again has afforded an Appellant
right, but has purposely made it very narrow in these
minor kinds of cases. Again, the essential
regquirements of law have been established here no

matter how broad the appeal right.

Even if this were an entirely de novo
appeal, it will be uncontroverted that the one ground
for deviation has been met. Once that's met, she has
the discretion to grant it. It was met, she granted

the deviation.

Getting into the possible standards for
review of what's the issue here, about what standard

for review did the Community Development Board have,
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it seems to me there are only two possiblerstandards.

One is either the reasonable exercise of
discretion because reasonableness is an implied
element of the code. And if it's a reasonable
exercise of discretion, certainly their discretion was
reasonably exercised in not removing it from the
consent agenda because they had an uncontroverted fact
before them upon which the deviation could be granted.

If there is some other standard, it's
probably the one that Ms. Dougall-Sides has suggested,
which is that there has to be some colorable showing
that you have some possibility of success, and here
there 1is none. You can't get around that one fact.

Now, Mr. Battle, who is a very creative
fellow, has raised an awful lot of points, and I don't
intend to address all of them. I just wapt to give
vyou a couple of examples, though, of how if they were
addressed they could be disposed of.

One Ms. Dougall-Sides also addressed having
to do with the guestion of whether Mr. Mariani would
build this dock and then not build his house, and that
would be an illegal main use or something to that
effect.

Well, first of all, the code would not

permit this because a dock is an accessory structure,
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that's the technical term. And if Mariani were to
build the dock without building the house, I can
guarantee you that with a neighbor like the Appellant,
the City will be all over Mr. Mariani because the
Appellant neighbor will call up and just complain
until the cows come home.

We can assure ourselves that
there's a public watchdog right next door to Mr.
Mariani who's going to oversee every little piece of
work that he does on this house until he gets a
certificate of occupancy. So we can be assured that
the laws will be followed.

Secondly, for example, another argument Mr.
Battle makes, is that there was not a signed and
sealed engineer's drawing for this application. I
think 1f Your Honor has the opportunity to and in our
findings of fact and conclusions of law we'll cite you
to all of this, Mr. Battle's argument misapprehends
the way the ordinance works.

You file an application for development
approval, as was done 1in this case, and you receive a
Development Order. A Development Order by definition
is not a building permit, as Ms. Dougall-Sides has
said.

In order to get a building permit, we will
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need to submit the drawings regquested by Mr. Battle.
The code doesn't contemplate that those drawings be
done at the application for development approval
stage.

So 1n conclusion, the Community Development
director confirmed unanimously by the CDB, granted Mr.
Mariani's application based upon three grounds, any
one of which, any one of which, would have supported

the decision.

The Appellant has failed to assert that at
least one of these grounds was misconstrued or
misinterpreted by the Community Development director.
So that stands uncontroverted.

Given that failure, the decision under the
code could not be overturned or modified by the
Community Development Beoard. And so if it couldn't be
overturned or modified, there was no sense in having a
full hearing. Again, the law doesn't require useless

acts.

And so I would submit to you that the
Appellant's quarrel with the ease of granting dock
deviations is with the City Commission in its
legislative role, not with either the Appellant -- or
the Applicant, rather, or the Community Development

director or the CDB. Thank vyou.
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MR. BATTLE: Few minutes of rebuttal, Your
Honor. I'1ll try to be brief.

JUDGE JOHNSTON: All right.

MR. BATTLE: First of all, Mr. Johnson
concedes that the code doesn't allow the dock without
the house, ergo, I submit to you I win hands down on
that issue alone because they haven't applied for the
permit for the house and the order that Ms. Tarapani's
office issued doesn't require the house to be built
before the dock.

If Mr. Johnson concedes the code requires
that, the Order departs from the essential
requirements of law if it doesn't require it.

Now, Mr. Johnson makes much out of the three
issues involving moving for environmental reasons,
navigation and length, but what he doesn't address is
the fact that those three -- one of those three has to
be met, but that's not the only thing that has to be
met.

It also has to meet the general
applicability criteria, and that's addressed in the
Order. Now, she's saying it meets it, we're saying it
deesn't, but it has toc meet that.

Now, how does the Community Development

Board decide whether to reverse her. They decide
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based upon force-fed information from her office. She
decided how much of the file to give them.

If you read the code provision, this is the
material sent to you by Leslie from the City
Attorney's Office and you read the section Mr. Johnson
was addressing 4-504 C, saying in order to grant -- it
says, "In order to grant an appeal, overturning or
modifying a decision appealed from the Community
Development Board shall find that based on substantial
competent evidence presented by the Applicant or the
other party shall find based on substantial competent
evidence presented by the Applicant or other party."

We were prohibited from doing that. See,
there exactly is a catch 22 that they so deafly want
to put my client in and trample on her constitutional
rights to due process is they say, okay, we tell you
it meets it, and you're not allowed to even tell the
Board the merits of why it doesn't.

Mr. Johnson takes some statements by me and
the Appellant out of context from the tape. I'1]1 rely
upon what was actually said, and hopefully the tape
has captured it all.

My comments when I address public policy
came after I had been told I wasn't allowed to talk

about the merits because I'm already told you can't
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address the merits, you can't tell us why you'll win.
Tell us why we should hear the appeal.

And now they say, well, you didn't tell them
how you could win the appeal so you didn't tell them
why you were entitled to a hearing. Well, they
wouldn't let us, and that's clear as a bell in the
proceeding.

So this provision only applies once the CDB
grants a hearing. There is nothing in the City code
in the level one standard approval, nothing in there
anywhere in that code that provides for an objector to
put forth evidence.

They complain about a lack of expert
testimony. There is no expert testimony, nothing
under oath, affidavits and all of that, to support

what the Planning Department did. None of that is in

there.

If there had been a quasi-judicial hearing
it would have been there because we would have put it
on. And if you look at our Notice of Appeal to the
Community Development Board, we're not required to
give them evidence.

In fact, we were prchibited from even
arguing about evidence. We tell them what the basis

of the appeal is. And we went further than that and
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told them that we would call a registered professional
engineer, a land surveyor, real estate appraisers, all
at that guasi-judicial hearing. That's the point for
them to hear it.

Nobody supplied anything like that below.
Why? Because that's kind of the nature of the level
one because 1it's not an evidentiary proceeding

throughout.

In fact, if you had the whole record before
you below, if the CDB had had all before them below,
they would have seen the difficulty we had even being
allowed to address the situation below, but we never
got there because the City decided how much to give
the CDB to make sure her decision was upheld.

There is the problem, a major problem in the
situation right there. The interesting thing is on
the, as well, on the environmental decision,
obviously, the City attorney and Mr. Johnson and I
wholly disagree on that and I invite you to read it
for yourself.

One of the things you'll see in the
materials, the written materials, is me criticizing
what the Staff says about that. The Staff says the
report says something that clearly is not in the Staff

report.
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In fact, what the county Staff report says
is if you move the dock to the east, you'll meet the
environmental criteria. I mean, that's right in the
very end of it. 1It's noted the Applicant was advised,
blah, blah. I mean, you can read the words yourself.
Don't take my statement as being a verbatim rendition.

Now, why did I talk about public policy.

Mr. Johnson would have you believe this is a simple
little dock like everyone on Clearwater Bay. There
isn't another one on Clearwater Bay like it. This is
about 1200 square feet of dock.

MR. JOHNSON: You're testifying.

MR. BATTLE: It's bigger -- it's in the
record. The actual communication =--

MR. JOHNSON: You said that it's not like
anything else in Clearwater.

MR. BATTLE: ~- is in the record. I'l1l rely
upon your recollection of what Mr. Johnson said, and
I'll rely upon you reviewing the materials. That was
the issue that we argued.

This is 1200 square feet of dock. The issue
I raised with respect, and remember I said I don't
abandon any positions, I wasn't addressing certain of
them in the interest of brevity, but the issue of

whether it's a level two or level one, it's our
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position where it's more than 500 square feet of dock,
it should be a level two.

Mr. Johnson's reply to that in letters thét
I believe are in the record if they made it, we asked
that they be in there.

MR. JOHNSON: They're not.

MR. BATTLE: 1Is not that it's not 1200
square feet. In fact, the City agrees that it's well

in excess of 500 square feet. Mr. Johnson's reply is,

-well, historically you don't use the boat house or

covered 1lift, depending on what you want to call it,
they call it covered 1ift, we've referred to it as a
boat house, you don't use that coverage area as part

of the square foot of the dock.

He makes that blatant statement unsupported,
historically you don't do that. There's no evidence

of that in the record. Aand if you run the actual

calculations from the documents that are in the
record, and I don't think you have to have expert
testimony to calculate rectangles, it's well over 500
feet.

So we do think that the wrong standard was
used, and we do think it doesn't meet the development
criteria standards, and those issues aren't addressed.

So Mr. Johnson would have you believe I've
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got these three on this laundry list, if I meet one of
them, bam, I'm entitled to it and, therefore, no
Community Development Board hearing. That isn't what
the code says.

Now, maybe you'll disagree with me, I hope
not, I don't think so. When you read it, that's only
one position. And in fact, the City, obviously,
didn't agree with it because they went further and
addressed the general criteria, general acceptability
criteria of 3-9.

I've already addressed the fact they've
denied us the ability to show how she misconstrued it
because I wasn't allowed to talk about the merits. So
we were denied the opportunity to put on any evidence.

We were denied the opportunity to address
the information that was already in front of them.

And we were denied the ability to talk about the

merits, which is how she had misconstrued it, which is
one of the bases upon which they could reverse if they
granted a hearing.

Now, both the City attorney and Mr. Johnson
talk about minimizing wvisual impact, and that comes
under the general criteria from 3-913, 3-9 ~-- veah, I
think 3-913, 3-9 anyway.

That visual impact, they're correct, we did
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put on evidence of that, that's in these photos and
that's in the renderings. And it shows =-- and it does
show that we didn't say we don't know where we want
it. We said we want it moved over to the east, or as
you're facing the water from Mr. Mariani's lot, to the
left.

And what they didn't tell vou, and it's in
the materials, is Mr. Blume or Bloom, however you
preonounce his name, who lives next door on that side
said he doesn't object, and there's a letter in the
record saying he dcesn't object to it being moved over
there.

That does minimize the wvisual impact.
Nothing eliminates the visual impact, but that
minimizes it, and it could be moved over there. And
the record shows how it could be moved over there and
how that impact would be minimized by moving it in

that direction.

Coincidentally, it also minimizes the
environmental aspect because the grass bed is not as
deep over there. And, remember, we're not here just
because he wants to build a dock.

We're here because he wants to build a dock
with covered lifts in an area where there are sea

grasses, and the requirement that he runs into when he
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does that is to move the dock out further so he gets
into water deep enough that he's either beyond the
grass beds or the dock is such that it doesn't impact
the grass beds.

And that's one of the things that was
addressed at the county in the report that's in the
record. That's one of the things that they addressed

during the argument.

So he's the one that wanted to deviate. If
he was willing to build a dock straight within the
standards, 1t never would have went to a level one.
And I degree with the City attorney that if you look
at all of the traditional variances cases, using that
as a term of art, there is some difference in analysis
under the City code in the merits and analysis.

I disagree that it's wholly inapplicable,
but the key is he's asking for something that's not
allowed straight up under the code, and that's why we
got here today.

And when you look at the evidence that's
before you, there clearly is nothing by the photos
themselves of the neighborhood where this dock is
going to go, there's nothing else in that neighborhood
like what he proposes for certain, nothing, on the

aerial photos. They speak for themselves, and you'll
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see them in color.

Now, that pretty much addresses his dock.
Now, in an effort, obviously, to try to prejudice Your
Honor against my client, they bring up an issue that
is wholly irrelevant to this decision, but I1I'11l
address 1t, and that's my client's dock.

They tell you my clients have two docks.
They are ccrrect. But what they don't tell you is my
clients have more than one lot and that they didn't
build those docks. Those docks were there when they

bought the lots.

They bought twe lots with structures on
them, did extensive remodeling to the structures, and
now it's one large structure on more than one lot, and
they've used two docks that were already there.

And they made some improvements to the dock,
I'11 address that. They did make some improvements,
and the improvements they made to the dock did not
include putting any kind of covered structure or
elevated boats that impacted visually any of their

neighbors.

In fact, they reversed some of the lifts
on the dock for a smaller boat and jet skis to put
them in a position that they didn't impact their

neighbors to the west in their view.
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So I don't really think it's material or
relevant to your determination in this case, but since
it's raised, I feel obligated to tell you that they
try to mislead you when they say my clients have two
docks, but they don't want anybody else to have docks
without telling you that my clients inherited those
docks when they bought the property, and they, in
fact, made improvements to them in an effort to, among
other things, minimize visual impact to everybody
else.

Something Mr. Mariani appears -- well, one
reading of the evidence is, apparently, he wants to
obstruct other people's view and not his own. That's
why we're here on those issues.

Now, to the extent that any of that's
relevant or material, you have as Mr. Harvey says, the

other side of the story.

MR. JOHNSON: Your Honor, I would request an
opportunity to respond briefly to two points that were
argued that were not argued by him in his case, in his
primary argument.

JUDGE JOHNSTON: How long is this going to
go on?

MR. JOHNSON: Briefly. Mr. Battle has not

contested my assertion that he did not dispute the one
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criteria on which a dock could be granted, the one
relating to width, he didn't dispute that. Instead he
says, but you have to meet the general standards
contained in 3-913. This is not something he argued
in his first case.

I will invite you to look at 3-913 B, which
specifically says that 1if there's a conflict between
the general conditions of 3-913 B and the flexibility
criterion, and that's what we're operating under is
the flexibility criteria, then the flexibility
criterion governs unless the context clearly implies

that the Article 3 provision will control.

When Your Honor looks at that, you're going
to see that.there's a very specific flexibility
criterion that has been met. That governs ovexr the
general provisions.

Secondly, Mr. Battle has said that the
reason we're here is because Mr. Mariani is asking for
something that the code doesn't allow. The record
will show you that the reascon Mr. Mariani has to
extend his dock is because of the existence of sea
grasses.

I invite Your Honor to look at Code Section
3-601 C, docks, and simply calculate on your own what

kind of dock Mr. Mariani could build as a matter of
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right were it not for this sea grass situation.

Mr. Mariani under that circumstance could
build a dock that was within 20 feet of the
Appellant's property. He could build a sea ~- a boat
lift within 10 feet, much closer than what the City
has required here, which is to build it in the middle
of the property.

He could do that as a matter of right with
respect to which there isn't an appeal. The only
reason he has to move it is because of the sea
grasses. It's the end. Thank you for your patience.

JUDGE JOHNSTON: All right. Thank you for
your arguments.

MR. BATTLE: Your Honor, I don't want to

argue any further, but I do want te peoint to a

complete falsehood in his statement. He said in the
initial appeal we didn't address 319. It appears on
Page 2.

MR. JOHNSON: In your original argument.

MR. BATTLE: It appears on Page 2.

JUDGE JOHNSTON: He was referring to your
argument today. All right, thank you for your
arguments. One loose end is the color pictures that
need to be prévided to me to supplement the record,

SO.

D & D REPORTING SERVICES, INC. (727) 468-=-2002




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72

MR. BATTLE: Is there any objection to me
having additional -- I mean, there are 13 sets of them
given to the City, but I don't mind having one, two,
three, four, four more sets made and submitting them
to everybody simultaneously.

Does anyone have an objection to that?
They'll be the exact -- I can tell you what we will do
-- we'll probably take the CD and print them from
that, but they will be the exact set of photos that
was in the March 27th submission, which is what was
sent to the Board.

MR. JOHNSON: I can't remember, those
plictures show where the proposed dock is as they're
required by the Development Order?

MR. BATTLE: ©No, because we did not have
where the Development Order was going to require those
at the time we submitted this. That was one of the
points I made before the Board.

MR. JOHNSON: ©Okay. So those pictures show
some other proposals, not what the Development Order
is requiring.

MR. BATTLE: They show --

JUDGE JOHNSTON: The issue is only whether
they were part of the record below.

MR. BATTLE: And they were, you Jjust don't
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have color.

JUDGE JOHNSTON: Right, so we're just
substituting color.

MR. JOHNSON: That's fine. You're right.

MS. DOUGALL-SIDES: Are these what I have on
your appeal submission Exhibits 1 through 7 color
photos?

MR. BATTLE: I think they're 1 through 8.

MS. DOUGALL-SIDES: ©Oh, I'm sorry, 1 through

MR. BATTLE: Yes, ma'am.

MS. DOUGALL-SIDES: And you're proposing to
distribute copies to --

MR. BATTLE: Yéah, I'm proposing to make,
you Kknow, three sets of copies or four sets of copies
and send one to you, one to Mr. Johnson and one to the
Hearing Officer all at the same time with a, you know,
notice to everybody that I -- I'll just do it as a
notice of filing.

MR. JOHNSON: Fine.

MR. BATTLE: Is that acceptéble?

MS. DOUGALL-SIDES: That's fine.

JUDGE JOHNSTON: That's acceptable. And if
there are proposed orders, they should be filed within

20 days from today, I believe, under the code. And if
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that's not a working day, carry over to the next
working day. And I believe that concludes today's
proceedings.

MR. BATTLE: If we submit those by fax, do
you want them by hard copy as well, or do you want
only hard copy?

JUDGE JOHNSTON: If you submit them by --

MR. JOHNSON: Is there a way to submit then
electronically? Boy, if I were in your position, I
sure would like that.

JUDGE JOHNSTON: No, I don't think we do
that. You could call and check with the clerk's
office. You can submit a diskette along with it if
you want to.

MR. JOHNSON: Ckay.

MR. BATTLE: Perhaps, with your permission
we may not submit them by fax, but we'll send thenm to
meet the filing deadline, they may go by fax, if they
do they'll go with hard copy and a diskette following.

JUDGE JOHNSTON: That's fine.

MR. BATTLE: So that you get that within a
day or two thereafter.

JUDGE JOHNSTON: That's fine. Thank you.

MS. DOUGALL-SIDES: Thank you.

MR. BATTLE: Thank you.
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produced
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Notary public,

Signature of property owner or represantative Ghe _
My commission expires:
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EXHIBIT A

CONTINUATION OF SPECIFICATION OF BASIS FOR APPEAL

The decision of the Community Development Board was arbitrary, capricious, and must
be reversed because:

I

The Community Development Code on its face and as applied deprives
Appellant of her right to due process under law both substantively and
procedurally. Specifically, but without limitation, the Community
Development Code is flawed on its face because it does not provide for any
meaningful appeal. The Code gives the Board unbridled discretion to approve
the decision of the Community Development, but provides to standard of
review. Further, the Code doe provide any meaningful right to appeal.
Appellant of her procedural right to due process of law in that the Board’s
decision was based upon a selective subset of the records and facts upon
which the Community Development Coordinators’ decision was based and
because Appellant was denied any opportunity to argue the merits of the case
while at the same time the applicant and the City were afforded such an
opportunity. The Community Development Board failed to grant Appellant
an administrative/quasi-judicial hearing to consider evidence which was part
of the application file but which was not properly provided to the Board for its
consideration at the Board’s August 20, 2002 meeting.

In spite of the requests and objections of counsel for Appellant, the
Community Development Coordinator failed and/or refused to provide the
Community Development Board with the entire application file which formed
the basis for the original decision to issue the development order, or provided
parts of the file to the Board so late as to deprive the Board with the
reasonable opportunity to review the file. The Community Development
Coordinator failed and/or refused to provide the Board with certain exhibits
including but limited to a letter from an adjoining property owner expressing
no objection to the positioning of the dock on the East side of applicants
property as well as a letter from Pinellas County addressing environmental
aspects of the application. The applicant’s counsel was then allowed to argue
the merits of one or more of these exhibits without the exhibit being in the
record and without Appellant being granted a similar right.

The Community Development Coordinator skewed the record and the
evidence to support her own decision. The Community Development
Coordinator included exhibits supplied by the applicant and/or his counsel,
but selectively excluded exhibits furnished by Appellant.

The board misconstrued graphic exhibits furnished by Appellant, and refused
to allow Appellant’s counsel to address the Board’s erroneous conclusions
thereabout.



Appellant has been denied procedural due process of law in this case because
the Board did not allow Appellant to argue the merits of the case. At its
August 20, 2002 meeting, the Board allowed both the Community
Development Coordinator to argue the merits of the case, but refused to allow
Appellant or her counsel to do so.

At the August 20, 2002 meeting, a member of the Board moved to uphold the
decision based upon the fact that the Board Member’s opinion that the City’s
staff were professionals and therefore should be supported by the Board. In
effect the Board abdicated its responsibility to review the decisions of staff
members.

The decision of the Community Development Board is tainted by the fact that
the applicant submitted an exhibit prepared by a member of the Board. While
the particular board member abstained from the Board’s consideration of this
case, the Board did consider the exhibit in its review of the case.

The Development Order appealed from fails to comply with the requirements
of the Commumty Development Code, departs from the -essential
requirements of law because:

A. It 15 based upon and concurs with the findings of the Development
Review Committee. However, except for Mark Parry’s February 15,
2002 “FAX MESSAGE” to Tim Johnson, there are no written findings
in the file [or were not on, and prior to, July 18, 2002]. If the
“comments” reported by Mr. Parry in his February 15, 2002 FAX
MESSAGE are the findings the Development Order refers to, then they
are based upon a flawed and inaccurate Staff Report. See Maxwell G.
Battle, Jr’s letter to Cyndi Tarapani dated April 26, 2002; and

B. It approves a proposal based upon a non-existent plan; and
C. It was not signed by the Community Development Coordinator; and

D. It grants relief that is inconsistent with the Flexible Standard
Development criteria under 3-601.C.1.g; and

E. It grants relief that is inconsistent with other provisions of the
Community Development Code including without limitation 1-103.A, 1-
103.B.2, 1-103.E3, 3-601.C.1.d, 3-601.C.1.e, 3-601.C.1.g and 3-913;

and

F. It grants relief upon an application that does not comply with the
requirements of 4-202.A.24; and

G. It approves a proposal which is incompatible with the surrounding area;
and



H. The Application was amended after the Development Review
Committee concluded its review; and

I It refers to a Site Plan dated April 15, 2002 which was not in the city’s
file on the dates of four (4) reviews of the City File [3/15/02, 4/23/02,
6/06/02 and 7/18/02], the last of which was on July 18, 2002, the
Thursday before the Order was signed. There was however a single
Architectural Drawing by Plisko Architecture, P.A. AIA dated, unsigned
and unsealed with revisions of 4/10/02 and 4/11/02 entitled DOCK
PLANS. This document depicts two dock configurations. If this is the
“site plan” referred to by the Development Order, then the Development
Order is vague and ambiguous in that it does not clearly identify which
configuration on the “site plan” is required to be adopted by the
Condition #4.

J. Although the Development Order requires concurrent issuance of a
building permit for a residence and dock, it allows the dock to be
permitted and built without first requiring the construction of a single
family residence. If the residence was permitted but not built, this
would result in the dock being allowed as a primary, rather than
accessory use.

K. The Community Development Coordinator apparently misconstrued the
effect of Section 3-601.C.1.g to require rather than allow deviations to
the dock criteria.

INITIAL BRIEF

Standing of Appellant

Deborah L. Groen Soboleski, formerly known as Deborah L. Groen is the record
title holder of 191 Devon Drive, Clearwater, FL 33763, which property is adjacent to,
and contiguous to, the Mariani property to which the Development Order is addressed
Appellant’s East property line adjoins Mr. Mariani’s West property line.

Flawed Staff Report

The Development Order concurs with the findings of the Development Review
Committee. With exception of Mark Parry’s reported comments to Tim Johnson [Fax
Message of 02-15-02], there were no written “findings” of the Committee in the file on,
or prior to, July 18, 2002, Further, the Development Review Committee had before it at
the time of its review a seriously flawed and inaccurate Staff Report. See Maxwell G.
Battle, Jr.’s letter to Cyndi Tarapani dated April 26, 2002. The flaws are so pervasive
and egregious as to call into question the entire review process on the Application in
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question. At a minimum, allowing the Development Review Committee to act upon such
clearly erroneous and incomplete information departs from the essential requirements of
law.

Non-Existent Plan

The Development Order appealed from approves a proposal that does not yet exist
m final form. It directs submission of a new plan for review by City Staff. It is
inappropriate to issue a Development Order that allows the “approved proposal” to be
created after the Development Order is issued. Such an approval subverts the entire
review, approval and appeal process, departs from the essential requirements of law and
violates both substantive and procedural due process rights of the Appellant under the
Florida and United States Constitutions.

Development Order Not Properly Entered

The Community Development Code provides that the Community Development
Coordinator may issue a Development Order approving a Level One Review item. The
Development Order is signed by another City Employee. There is no indication in the
file that this City Employee is a duly authorized representative of the Community
Development Coordinator.  Accordingly, the Development Order should be declared
void. '

Inconsistent with Section 3-601.C.1.¢
of the Community Development Code

The proposed dock does not need to be adjusted in length to protect
environmentally sensitive areas if the covered boatlifts are omitted and it is moved to the
East. The property configuration does not preclude placement of the proposed dock in
compliance with the required dimensional standards and the proposed dock is not similar
in dimensional characteristics to surrounding dock patterns. Moving the dock to the East
side of the Mariani lot as suggested by Appellant would serve to protect existing grass
beds. Further, under the foregoing circumstances and until proper final plans are
submitted, it can not be said unequivocally that no navigational conflicts would be
created.

Inconsistent with other Provisions of
The Community Development Code

Section 1-103.A envisions that development will be conducted in a manner that
enhances the character of the City, the preservation of neighborhoods and enhances the
quality of life. The Mariani proposal violates each of these principals.

Section 1-103.B states that the CDC’s purpose is, inter alia, to ensure that
development and redevelopment will not have a negative impact on the value of
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surrounding properties and wherever practicable promotes the . enhanc_emf;nt of
surrounding property values. The Mariani proposal will have a drastic negative impact
upon the value of the Appellant’s property. On the waterfront, view 1s value.

Section 1-103.E.3 requires the protection and conservation of land values
throughout the City. The Mariani proposal contravenes this goal. It destroys the
Soboleski view and devalues their property.

Section 1-103.E.5 requires preservation of the aesthetic character of the
Community. The Mariani proposal contravenes this goal. It sets a precedent of allowing
covered boat lifts that nval many residences 1n size.

Section 1-1-3.E.6 indicates that open spaces should be provided through efficient
project design and layout that addresses appropriate relationships between buildings on
the project site and adjoining properties. The Mariani proposal attempts to crowd the site
at the waterfront when open space could be fostered by moving the dock to the East side
of the property and/or deleting the covered portion of the lifts.

Section 3-601.C.1.d prohibits vertical sidewalls on any dock or boatlift. The
Mariani proposal contains vertical sidewalls as a portion of the roof in controvention of
this section. The vertical sidewalls add to the perception of mass of the structure.

Section 3-601.C.1.e provides that no more than two slips can be created. The
Mariani proposal includes tie piles along with boatlifts, which effectively creates more
than two slips in contravention of this section.

Failure to Provide Complete Plans
in Compliance with Section 4-202.A.24

Section 4-202.A 24 requires that complete plans be submitted with the application
which are signed and sealed by a Florida Registered Professional Engineer. It clearly
says “shall” be accompanied by such plans. Under Section 8-101.E, “shall” means
mandatorv_in nature. This was not done by Mariani. Given the clear mandate of Section
8-101.E, the requirement can not be waived. The result is that neither the Staff, the
Community Development Board or the Community Development Director had before
them a complete application. Nor did they have an accurate and specific plan of the actual
proposed size (height, width and depth) of the proposed dock, covered boatlifts, and slips
from which to properly evaluate the proposal. Similarly, affected property owners have
been denied the same information. Accordingly, the proposal can not have been properly
evaluated and approved because the application did not comply with the Community
Development Code. By proceeding to process the application the Community
Development Coordinator departed from the essential requirements of law.



Incompatibility with Surrounding Area

The proposal is not compatible with the surrounding area. A review of the
materials submitted by James and Deborah Soboleski clearly show that there are no
private docks with dual covered lifts of the size proposed by Mariani. The Mariani
proposal constitutes a substantial departure from the character of docks in the
neighborhood.

Amendment after Review

The Marani proposal was repeatedly amended after the Development Review
Committee completed its review. Accordingly, the Development Review Committee
reviewed and commented upon 2 different proposal than the Planning Director ostensibly
approved. None of the surrounding property owners appear to have been notified of the
amendments, and certainly none of them could possibly have any idea of what the end
result might be because the final plan still has not been submitted. Accordingly, the City
Planning Department has not acted in accordance with its own Codes and has departed
from the essential requirements of law.

April 15, 2002 Site Plan

The Development Order requires compliance with an April 15, 2002 Site Plan,
No such site plan was in the file on July 18, 2002 [nor on 3/15/02, 4/23/02 or 6/06/02]. If
such a site plan exists [and was submitted], it has been shielded from Public view.
Further, it clearly was not evaluated by Staff prior to the Development Review
Committee Meeting, or by the Development Review Committee because no such plan
could have existed at that time by simple examination of the dates of cach. If the “Site
Plan” referred to is the Plisko Architecture, P.A. “DOCK PLANS” revision dates 4-10-02
and 4-11-02, the order is too vague and ambiguous. It does not clearly identify what
portion of the Plisko “DOCK PLANS” is to be incorporated into the revised plans to be
submitted in accordance with Condition #4.

Accessory Use

The Development Order requires only that a residence permit be issued at or
before the dock permit is issued. It does not requires that the residence be constructed
first. The issuance of a permit to build a residence does not require that the residence be
built. Unless the residence is built, the dock would be an impermissible primary use
rather than an accessory use. Accordingly, the Development Order departs from the
essential requirements of law by not requiring that the residence be constructed before the

dock.



Community Development Coordingtor
Misconstrued Section 3-601.C.1.

It appears that the Community Developr_nent Coordi.na.tor m1scor;‘str:11edkSec_:16c;rilaB'i-f
601.C.1.g to require rather than allow the granting Qf a deviation from t eh oct: cn“mal
any of the 3 criteria for deviation was met. Sgctlon 3-601.C.1.g uses the Zrm ] tﬂ
which under Section 8-101.F means “oenmsswe”,. not mandatory. Accor ingly, Me
Community Development Coordinator was not required to grant the relief sought by Mr.

Mariani.

ADOPTION OF PRIOR POSITIONS

in addition to the foregoing issues, Appellant adopts the positions set foﬁh in
Maxwell G. Battle, Jr.’s letters dated March 14, 2002, Margh _27, 2_.‘002 and April 26,
2002, copies of which are attached to this Application for Administrative Appeal.

WITNESSES AND PROOF

At hearing the appellant intends to offer additional argument, testimony from live
witnesses and tangible evidence. Witnesses may include a Florida Registered
Professional Engineer, a Florida Registered Land Surveyor, one or more Florida Licensed
Real Estate Brokers, one or more Florida Licensed Real Estate Appraisers, a duly

licensed Florida Contractor and lay witnesses. These witnesses will be designated more
fully at a later date.

CONCLUSION AND REQUESTED RELIEF

For the reasons set forth herein above, the Development Order, and the decision
of the Community Development Board in Case No. APP2002-07002 must be reversed
and the application in Case No. FLS02-01-03 denied. In the alternative, the Development
Order §hould be modified to require moving the proposed Mariani dock to the Eastern
most side of his Lot and deleting the covered lift portions of the dock.



BATTLE & EDENFIELD, P.A.

ATTORNEYS AT LAW

MAXWTTD GUBATT L R 200 MASON STRIT
MICTIATL 5. PDFNFIFL T BRANDON, TIL 335115277
(R 0853014

FAX (R 3 n@4.5627
APSCEATIMITRD

TCRLORADM Y
TN AT
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August 16, 2002

Cyndi Tarapani, Community Development Coordinator

City of Clearwater Planning Department HAND BELIVERY
100 South Myrtle Avenue

Clearwater, FL. 33756

RE:  Application for Flexible Development Standard
Approval submitted by Chris Mariani; FLS 02-01-03:
APPLICATION FOR ADMINISTRATIVE APPEAL;

Dear Ms. Tarapani:

Thank you for returning my call yesterday regarding the packets forwarded by Mark Parry to the
Community Development Board for their consideration with respect to this Appeal at the August
20, 2002 Board Meeting. As 1 advised vou during that call yesterday, [ am very dismayed that Mr.
Parry would choose to omit my submission of March 27, 2002 from the packets provided to the
Community Development Board for the August 20, 2002 meeting, while at the same time he chose
to meclude Mr. Johnson’s submissions. The voice mail | received from your office staff prior to your
call advised that this was due to the fact that the March 27, 2002 submission was not part of the
APPLICATION FOR ADMINISTRATIVE APPEAL. This is incorrect

My Client’s APPLICATION FOR ADMINISTRATIVE APPEAL with respect to the Development
Order entered in this matter was Hand Delivered to your Office along with payment of the
Administrattve Filing Fee in the amount of $100.00 on July 26, 2002, Physically attached to the
APPLICATION FOR ADMINISTRATIVE APPEAL was a complete copy of my letter of March 27.
2002 including all 15 Exhibits to the letter in a bound booklet. In addition, Page 5 of Exhibit B to
the APPLICATION FOR ADMINISTRATIVE APPEAL expressly incorporates the March 27, 2002
submission by reference and states that a copy is attached. Tt is simply very difficult to discem any
basis for omitting this submission with its telling renderings and photographs, other than a desire
to deprive the Community Development Board of information which would support the granting of
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a public quasi-judicial hearing and reversal of vour Development Order.

Further, the statement from “Lisa” on your staff that my March 27, 2002 submission was not
imcluded because 1t was not part of the APPLICATION FOR ADMINISTRATIVE APPEAL s also
suspect because while my March 27, 2002 submission was clearly part ot the APPLICATION FOR
ADMINISTRATIVE APPEAL, Mr. Johnson’s submissions which you did send to the Community
Development Board were certainly not attached to the APPLICATION FOR ADMINISTRATIVE

APPEAL.

For the Appeal Process contained in the Community Development Code to have any validity at all|
1t1s necessary for the Community Development Board to be provided with the complete record upon
which you made vour decision, rather than a biased rendition by the staff of the very Official whose
decision 1s being appealed. Failure to provide a complete record to the Community Development
Board deprives the Community Development Board of the ability to conduct a meaningful review
of vour decision and reach an informed decision. [ doubt that the drafters of the Community
Development Code intended for the Community Development Board to merely “rubber stamp™ your
decisions.

Accordingly. | respectfully demand that vou immediately courier a complete copv of the entire
record on this matter to each member of the Community Development Board by 12:00 Noon today
so that they may review the entire file prior to the August 20, 2002 Board Meeting  Even though
there 1s no requirement in the Code or your form to provide multiple copies of any Appeal materials,
I have enclosed thirteen (12) copies of my March 27, 2002 submission. Unfortunately, due to the
late timmg of your advice that you would not incur the expense of copying the submission with its
color photographs, | was unable to obtain copies of Exhibit 9 {which is the CDD containing Exhibits
I through 8 in electronic form] or bind the copies with tabbed dividers. However, the balance of the
Exhibits are attached and labeled and Exhibit 9 may be viewed on the Internet at the following
address:
http://www.visualasbuilts.com/dock.html

Very trulv yours,

Maxwell G Battle, Jv.

Cc James and Deborah Soboleski



BATTLE & EDENFIELD, P.A.

ATTORNEYS AT LAW

206 MASON STREET
BRANDON, FL 3351
1813) 685-3014

FAX (B13) 684-5922

MAXWELL G. BATTLE, JR.*
MICHAEL 5. EDENFIELD

ALSO ADMITTED

- COLORAQO

- NEW MEXICO March 27, 2002
* MONTANA

Mark Parry, Lead Planner

Cyndi Tarapani, Community Development Coordinator
Planning Department

City of Clearwater

100 South Myrtle Avenue

Clearwater, FL 33756
RE: 193 Devon Drive; Lot 51; ﬂ COPY

Application for Flexible Development
Standard Approval submitted by
Chris Mariani; FL.S 02-01-03

Dear Mr. Parry and Ms. Tarapani;

As you know, [ represent James and Deborah Soboleski who own the residence to
the immediate West of Mr. Chris Mariani’s lot for which the above application was
submitted. My clients remain vehemently opposed to Mr. Mariani’s request as it is now
constituted. This letter and accompanying documentation are submitted to supplement
my letter to you of March 14, 2002. I have broken this letter into sections for ease of

review,

Opening Discussion and Description of Materials

The booklet submitted with this letter includes eight (8) pages photographs of my
Clients’ home and the neighborhood and a CD containing all of the photographs as
individual images. On several of the photographs an artist’s rendering of the proposed
dock has been overlaid on the photograph to reflect the actual view with the proposed
dock added. To achieve the proper scale and provide a realistic portrayal of the dock’s
effect upon the views from my Clients’ residence, a surveyor was commissioned to place
control markers in the water prior to the photographs being taken. The size of the dock
footprint was taken from the sketches submitted by Mr. Mariani. The size of the boat
houses was taken from the plan dimensions of the sketches submitted by Mr. Mariani and
actual field measurements of the boat house submitted as the model by Mr. Mariani. It
was necessary to combine this data because Mr. Mariani did not submit detailed plans
and specifications prepared, signed and sealed by a Florida Registered Professional
Engineer as required by Section 4-202, Subsection A, 24, Community Development

Code.



Clearly the most devastating eifcet of granting Mr. Mariani’s request is the
destruction of the view from the back of the Soboleski residence. Exhibit 1 is a
photograph taken from the Soboleski residence deck. As you can clearly see, it is
presently a multi-million doliar view. Exhibit 2 is the same photograph with the proposed
Mariani dock overlaved. The eftect is self evident and graphic.

Exhibit 3 1s an aerial view of the Soboleski residence and Mariani lot. Exhibit 4 is
the same aerial view with the proposed Mariani dock overlayed. Please note the
devastation to the Soboleski’s view is mirrored by the devastation to the view of the

Soboleski residence trom the water.

Exhibit 5 1s the same aerial view of the Soboleski residence and Mariani lot as
shown in Exhibit 3 with the Mariani dock overlayed in the alternate location to the East
that has been suggested by the Pinellas County Department of Environmental
Management. This alternate location would accomplish a number of goals. First, it
would not adversely impact the view from the Soboleski residence to anywhere near the
extent as the location proposed by Mr. Mariani. Second, it would disrupt considerably
less of the sea grass beds, as can clearly be seen in the Exhibit. Third, 1t would place
boats at the dock at an oblique angle to waves [and wakes] approaching from the channel
to the East. Fourth, it would be in keeping with the general uniformity of spacing
between dock installations along the fingers in the neighborhood [See also Exhibits 7 and

&]. '

Exhibit 6 consists of reduced scale versions of Exhibits 3 and 5 with a “line of
sight” depicted as a single broken blue line. The “line of sight” is extended from the
camera location for Exhibits 1 and 2 across the intersection of the Soboleski/Mariani
property line and the seawall cap. It sets the left most [Northern most) portion of the view
from my Clients” lot without looking over the Mariani lot. The differing effect of the two
proposed locations for the Mariani dock is clear. Placing the Mariani dock in the location

proposed by Mr. Mariani [top photograph, Exhibit 6] destroys the view from the
Soboleski residence, destroys the view from their dock, and sertously devalues their

property. If the dock is placed in the alternative location to the East [bottom photograph
Exhibit 6], it moves out of the Soboleskis’ line of sight.

Exhibits 7 and 8 are a compilation of aerial views of the neighborhood. The
somewhat symmetrical spacing of docks and the minimal number of boathouses in the
neighborhood is evident in the photographs. It should also be noted that most of the
boathouses are at the seawall behind the residences that they serve. The two exceptions at
the end of the Devon finger are situated tn a fashion that does not adversely effect the

views from the residences adjacent to them.

Exhibit 9 1s a CD that contains copies of each photograph in Exhibits 1 through 8.
If you nsert it in a desktop or laptop computer you will be able to view the photographs
with ease by either selecting the number of the photograph or by clicking “Next” and
“Previous™. This CD should make it very easy for you to evaluate the visual impact of the
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two alternative locations for the dock. The CD version of the photographs also allows
casy viewing of the grass beds and the character of the existing neighborhood.

Exhibit 10 is a copy of the Mark Blum’s March 6, 2002 letter to Mr. Pary.
Exhibit [ is a copy of Mr. Mariani’s March 7, 2002 letter.

Exhibit 12 15 a copy of Mr. Johnson’s March 5, 2002 letter.

Exhibit 15 15 a copy of the City of Clearwater’s Staff Report.

Exhibit 14 is a copy of my March 14, 2002 corrected] letter to Mr. Pary.

Exhibit 15 is a copv of the Pinellas County Department of Environmental
Management’s Water and Navigation Report.

Exhibits 10 through 15 are included for your ease of review.

Mr. Mariani’s March 7, 2002 Letter

Now I address Mr. Manani’s ietter of March 7, 2002 to Ms. Cyndi Tarapani. Mr.
Mariam starts his diatribe with the sobriquet that the “. .. Soboleski’s... completely
misconstrue... or are totally erroneous...”. This is an interesting approach by Mr. Manani
because this is actually what his letter does. [ note as an aside that Mr. Mariani, who has
the burden of establishing his entitlement to the relief requested, has completely failed to
provide any pictorial evidence of the visual effect of his proposal. In any event, | address
his letter by corresponding numbered paragraph.

1) The tssue is not whether Mr. Mariani should be allowed to build a dock, but

where and how large. When a variance is granted, it should always be the
minimum variance necessary. Further, despite what Mr. Mariani opines, the

aerial photographs [Exhibits 3 through 7] clearly show that construction to the
East would affect a smaller area of sea grass. With respect to the alleged
encroachment to the East, that property Owner, the Mark Blum, does not

object. [See Exhibit 10].

2) Mr. Manani is incorrect. His application seeks to affect more sea grass than
necessary, build a larger dock than necessary, obtain a larger deviation from
the standards than necessary, and destroy my Clients” view and property

values,

3) Please see response to Mariani paragraphs 1 and 2. The question is not
whether to allow some variance, it is the magnitude of the variance and the
conditions under which it may be granted. The Soboleskis do not have a

boathouse.



4)

5}

Mr. Manani’s obfuscation of the true import of his proposal in this paragraph
is incredible. He says that his proposed dock does not set a new precedent. His
icredible statement ignores the fact that he is proposing to build an
unprecedented double boathouse consisting of 532 square feet of coverage
each, plus dock walking deck area of 476.5 square feet [accepting for the
purposes of this paragraph Mr. Johnson’s calculations as accurate], for a total
of 1540.5 square feet of coverage. The approval of this application would
allow Mr. Mariani to construct what amounts visually and environmentally to
a second home over the water. This is clearly unprecedented in Clearwater’s

modem history.

It should also be noted that the metal roof will have a substantially larger
surface area than the plan view indicates due to the pitch involved. This
surface area and pitch has a substantial propensity for reflecting a obnoxious
glare onto the Soboleskis’ property during substantial periods of the day.

Mr. Manani also implies that the Soboleskis are seeking to deprive him of a
benefit that they enjoy. Nothing could be further from the truth. The
Soboleskis do not have 1064 square feet of boathouse . The Soboleskis did
not block their neighbors view. They do not have even one boathouse. In fact
the Soboleskis spent substantial monies to improve their neighbor’s view by

moving lifts.

The Soboleskis do not advocate that Mr. Manani should not be allowed to
construct a dock or residence upon his lot. They coatend that his development
should be reasonable and not impair their view and property values. As shown
in Exhibits 1 through 6, it is possible for Mr. Mariani to do so and improve his
own situation at the same time. Why he is so adamant about destroying the

Soboleskis™ view and property value Is a mystery.

it should be noted that Mr. Maniani makes an interesting statement about the
failure of Ress Marine to ever experience the lifting or destruction of a dock
that they built. T would be interested to know the basis for this statement and
what Mr. Mariani defines as “lifted” or “destroyed”. While Ress Marine is a
marine contractor of excellent reputation and qualification, no one can beat
Mother Nature at every turn. At least one dock on St. Joseph’s Sound built by
Ress Marine that suffered substantial damage including loss of timbers during

the “No Name Storm”.

Moving on to the balance of Mr. Mariamt’s letter, [ find it interesting that Mr.

Mariani suggests that the Neimanns have no right to object. If this were true, the City
would not require notice to the Neimanns. Further, Mr. Manani suggests that there is no
loss of value to Neimanns’ residence as a result of the Soboleskis’ docks [located on two
fots, not one small one like Manani’s], ergo there can be no loss of value to Soboleskis’
residence due to his proposed dock. This incredible assertion is dispelled by one look at
Exhibits 1 and 2. In addition, you must consider two other salient facts. First, the

4



Soboleskis purchased their property with the docks in place and then made expensive
modttications which benefited the Neimanns. Second, the Soboleski docks do not block
the Neimanns’ view and there are no house sized boat houses on the Soboleski docks,

Next, Mr. Mariani suggests that the Soboleskis want his dock In its present
proposed location. This is obviously incorrect. If Mr. Mariani’s assertion were true, you
would never have heard an objection from my Clients and vou certainly never would
have heard from me. In addition, Mr. Mariani’s comments about the view are completely

dispelled by Exhibits [, 2 and 6.

Finally, Mr. Mariani suggests that he bought his lot specifically due to its
Southern exposure. A more probable reason is that it was on the market. One look at
Exhibits 7, 8 and 9 shows a dearth of vacant lots in the area. In any event, the placement
of the dock to the East in the alternate location stil] places it in a protected position from

the North/Northwest winds.

NO MATTER WHAT MR. MARIANI SAYS, GRANTING HIS REQUEST
SETS AN UNCOMFORTABLE PRECEDENT FOR ALLOWING THE
CONSTRUCTION OF MASSIVE VIEW, DESTROYING STRUCTURES OVER

THE WATERS OF CLEARWATER HARBOR.

Timothy Johnson’s March 5, 2002Letter

To avoid unnecessarily lengthening this letter, I will confine my comments to Mr.
Johnson’s letter to Page 3, paragraph 5 (c)(3). The closing sentence of this paragraph of
Mr. Johnson’s letter states that “The logic of the Soboleskis is elusive.”

The Soboleskis” logic is elusive only to Mr. Johnson who fails to seek it for who
perhaps chooses consciously to ignore it]. Mr. Johnson is a real estate and land use
attorney of some repute. His prowess at presentations before land regulatory authorities
1s legendary. Yet he failed to produce for your office the very type of pictorial evidence
that the Soboleskis have presented with this letter. Given his experience and professional
competence, there seems to be only one reason that he would fail to present such valuable
evidence. He knew that it would have a devastating impact on the position he advocates.
Therefore, he omitted this pictorial evidence and resorted to criticizing the Soboleskis for
striving to protect the substantial investment that they have in their property and the

community.

Finally, his comments about the location of docks close to property lines ignores
the clear fact that the Soboleskis not only worked to protect their netghbors view with
respect to docks in place when they purchased their property, but more importantly that
the Soboleski docks are not in the prevailing view of the Marianj lot.




Concluding Comments

I reiterate the positions cspoused in my March 14, 2002 letter that: 1) Mr.
Mariani’s application fails to comply with the requirements of the Community
Development Code; 2) due to the size of the proposed dock a Level 2 Review is required;
and 3) without the prior construction of a residence on the Mariani lot, the proposed dock
would constitute an impermissible primary use rather than an accessory use [the lot is
now vacant]. My corrected March 14, 2002 letter is incorporated in this letter by
reference [See Exhibit 14]. Each of those positions constitute independent grounds for

denial of Mr. Mariani’s request.

However, 1 you continue to review Mr. Mariani’s application as a Level |
Review, [ suggest to you that Mr. Mariani’s application as it is presently constituted must
be denied. Granting it would constitute an unconscionable abuse of the flexible
development standards that were implemented to balance the protection of individual
property owners and the character of the community with the right of a property owner to
reasonably develop his property. Exhibits | through 9 clearly support this denial.

Mr. Mariani says that he wants to meet with the Soboleskis to work out an
acceptable location for his dock. If this is true, then abate the review process and direct
Mr. Mariani and Mr. Johnson to meet with the Soboleskis and myself to discuss the
project further. This letter and the Exhibits thereto clearly outline potentially acceptable

proposals.

Finally, [ request that the Soboleskis and I be granted an opportunity to meet with
you and your staff to discuss Mr. Mariani’s application and make a presentation to you. [
believe that due process and basic faimess dictates that the Soboleskis be given the same

opportunity that Messrs. Mariani and Johnson were provided.

[ look forward to Bean’ng from you at your earliest convenience.

Machﬂﬁan e, ]

Cc: James and Deborah Soboleski
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Mark Blum
195 Devon Drive
Clearwater Beach, FL 33767-2439

March 6, 2002

Mark Parry, City Planner

City of Clearwater

Planning Departmem
Development Review Division
PO Box 4748

Clearwater, F1. 33758-4748

Dear Mr. Parry:

We have been asked by our neighbors to clarify our position regarding the
proposed construction of a boat dock on the vacant lot at the end of Devon Drive,
between our property at 195 Devon Drive, to the North and 191 Devon Drive, to

the Southwest {approximately).

We have no objection to the construction of a dock on the vacant lot, at any
location along the sea wall.

Diane Blum

EXHIBIT 10
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Ms. Cyndi Tarapani

Community Development Coordinator
City of Clearwater

Planning and Development

Services Administration

100 S. Myrtle Avenue, 2™ Floor
Clearwater, FL 33756

PLANNW““'BEVEL" -
oA O
Cr 7 OF CLEARMATog ©VCS

Re:  Application for Flexible Standard, 193 Devon Drive.

Dear Ms. Tarapani:

1 would like to respond to the letters of opposition regarding my proposed dock written
by James and Deborah Soboleski and Dale Neimann, The letters were written in response
to the Notice of Filing of an Application for Flexible Standard Development Approval at

193 Devon Drive (FLS 02-01-03).

_ The Soboleski’s reason their opposition through five points which either completely
misconstrue the facts submitted in the application or are totally erroneous altogether.
1 wil! to respond to each point in order of their letter (Soboleski letter attached):

1) The County will not permit a dock anywhere on the property limited to 50” as
the Soboleski’s suggest. Therefore, the dock can not be built without a
variance regardless of its location on the property. The Pinellas County Water
and Navigation Report (PCWN) notes that some moderate sea grass exist at
50" on the left (east) property line. At 60’ on the left (east) property lme, no
sea grass is observed. Therefore, somewhere between 50" and 60° the sea
grass ends. If the dock was built in this location, a variance for 2 minimum of
34" would be necessary just to build the proposed structure on the east
property line. My application does not seck to encroach on any side set-back.
If the proposed dock was built off the east property line set back, the variance
for length would be the same as is now proposed. Building the dock in this
position places the western most edge of the structure §0° from the east
property line. The county documents in the PCWN report under “Depths at
left side of proposed dock” that the sea grass ends somewhere between 62
and 70°. The county’s report is addressing a proposed dock built such that the
eastern meost edge of the structure would be 56” from the east property
line. In each case, the structure overiaps the same area of sea grass. Inthis
position, the dock would require a length of at least 94 feet. The dock would
be no shorter in length unless it encroaches the eastern side set-back.
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My application for Flexiblc Standard seeks only to lengthen the dock beyond
the “Environmentaily Scnsitive Zone,” as designated by Pinellas County. If]
do not extend beyond the sea grass, the County will not permit. Clearly,

according to the PCWN report, a variance is required, regardless of location,
to protect the sea grasses and to allow adequate depth in which to float a boat.

The location of my property and the Soboleski’s has the widest region of
environmentally sensitive aree. It is obviously from the two aerial photos [
submitted to the Development Review Committee on February 14™ that the
sea grasses extend furthest from land along my property and the Sobaleski's.
The Soboleski’s second dock was permitted at 98 feet for the same reason, to
preserve the environmentally sensitive arez around our property. Again, I

further defer to rebuttal point #1 and #2.

My proposed dock does not set new precedent. The dock, which the
Soboleski’s claim is “extraordinarily larpe™, is smaller in total square footage
than either one of their two docks. Furthermore, their second dock extends
to a length of at least 98 feet, 3 feet longer than my proposed dock, as
revised. Their primary dock extends 90 feet and has over twice the square
Jootage as my proposed dock. Furthermore, any obstruction to-the
Soboleski’s navigational exercise of the water assumes that my proposed

dock:

a  Encroaches the set-back. In fact, it exceeds the minimum setback by
30%. The Soboleski’s primary dock, however, encroaches the set
back almost to our common property line. A photo, showing their
dock m relation to a wall that rests completely inside my property and
runs parailel to our mutual property line graphically illustrates this. If
a pavigational obstruction truly exists, it is because their dock ¢learly

violates the side set back.

b. Extends well beyond any other dock structure typical to its
surroundings. Again, the revised dock is 957, 5 feet longer than their
-primary dock, 3 feet shorter than their second dock.

c. Is exh:aordinarily larger in square footage than their own. In fact,
1t is considerably smaller than their primary dock by at least half the
square footage.

I respectfully ask that you speak with Harbormaster Morris regarding
navigational matters as they relate to this application. Also, please accept
my permission to visit with me at my property to view the site.

The Soboleski’s last point assumes that no structure should be permitted on or
attached to the property. Any structure built on the beach or coastal inland
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risks damage from hurricane forces. I certainly agree thar the Soboleski’s
home or any one of their two docks could cause damage to my future home or
dock should hurricane winds drive debris from their property on to mine. As
you know, my future home will be required to conform to standards more
rigid than their home or any other home on the street because of the new
building codes took effect March 1%. [ intend for the dock to be built to the
same high standard. In fact, there has never been a dock built by Ress Marine
Construction that has ever been lified or destroyed by a heavy storm in the

Tampa Bay area.

The following comments address the points in the opposition letter from Mr. Dale
Neimann. In Mr. Neimann's letter, he claims that his property valne will be negatively
impacted because my proposed dock, located 210 feet from his eastern property line, will

block his view.

The impact of my dock is negligible at best simply because the western edge of my dock
would be located 210 feet from his eastern property line, Furthermore, in between Mr,
Neimann’s property and my proposed dock are the Soboleski’s two docks locatzd
approximately 30 feet and 152 to the east of Mr. Neimann’s property line. Nevertheless,
the Soboleski’s 98" dock, closest to Mr. Neimann, was still permitted. Likewise, as
stated previously, the Soboleski’s primary dock sits on my property line and extends to
90 feet in length. In spite of this, the assessed value of my property increased 60% from
January 1, 2000 to January 1, 2001 according to the Pineilas County Property Appraisers
Office. Mr. Neimann offers no evidence that his property suffered any loss of marketable
value due existence of the Scboleski’s two docks. T can offer no evidence that my
property value suffered loss from the Soboleski’s docks eijther.

Mr. Neimann gocs on to state in point #2 that if the dock is built to the east, it would not
negatively impact the environment. The dock as proposed in the Flexible Standard
Application does not negatively impact the environment either.

In point #3, Mr. Neimann clairns that a dock can be built limited to 60 feet in length on
the eastern side. Again, the PCN'W Report docs oot indicate this to be so. The County
will only permit a walkway to a maximumn of 4 feet wide when crossing over sea grass.
A 60" foot dock 4 feet wide could not accommodate two lifts, which are permissible
under both City and County Codes, or be reasonably functiopal. Pleasz note, Mr.
Neimann's dock also exceeds the current codes on length (57° dock on a 75" wide lot).

I purchased the property specificaily because of it southerly exposure which protects me
from the prevailing storm winds and because of the abundant sea grass. I am seeking,
through this application nothing more than that which the objectors already have; a
variance on length. While Mr. Neimann acknowledges respect for my right to build a
dock, it seems contrary as he and the Soboleski’s are trying to influence their control over

my property rights.
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1 have altered the design of the dock three times in an effort to find common ground with
the Soboleski’s. Upon our first meeting, we all agreed that if the dock was built as close
to our property line as legally permissible, it would impact their castward view the Jeast. [
still believe this to be the case. It became evident, however, that their only motive was to
purchase or trade for my property. It is not for sale. Likewise, I have offered twice to
meet with the Neimann's in an effort to find common ground. They refused to meet with

me entirely.

My purpose for the application is to build a dock that is permissible under the County and
City Codes. Unforturately, the County will not allow me to build a dock as short as the
City will permit due to the reasons mentioned in this letter. I have chosen the location

becausc:

1) It protects the dock and the boats from storm weather that
predominantly originates from the north and moves south.

2) It mitigates exposure from ever increasing boat traffic that runs across
the tip of Devon Drive as boaters seek to avoid existing and future “no
wake” zones when traveling from the marinas to Clearwater Pass.

My proposed dock:

D Seeks variance on length only, as required by the County, It conforms
to County and City codes in all other aspects including, but not limited to,
permissible square footage, side set-back and permissible boat lifts. The
majority of docks on Devon Drive, especially those on the north side of
the street, exceed the permissible length according to the current City
codes. This is true of both objectors. The two neighbors located east of
my property, each have covers over their lifts. There are other docks
which have covers on Devon and Bayside Drives.

2) Does not set precedent. It does not exceed the longest dock on Devon
Drive or the largest dock according to square footage. The precedent has
been established by the Soboleski’s.

I respectfully ask that the requested approval be granted based on the facts stated above
and in the original application. As long as the dock does not violate any side set-back,
the posifion of the dock should be left to the discretion of the property owner, not the

neighbors.

Sincerely,

Christopher Mariani

Qs 14
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4) The substantial veriagces fom Code requirement are boing requested to allow an
exiraordinarily large dock structure, with covered baae It for two (2) vassels. The proposed
structure will cause adverse mupact upont my property, including withour limitation:

1) The purposed structure will cause a sabstantial obstruction of view of the
water. Please accept our perinission to come on to gur property to view the site.

2} The proposed structure will obstruct navigation aed exercise of water use
rights by me and by other property owners.
5) The increased strusture will fncrease the risks of hazard resnlting from damage debris

which may be caused by hurricanes or otber strong storme foress.

It is respectfully suggestad that the Apphicant ean design a dock of reasonable length, size
and dimensions which will not require such extent of variances to requirements and conditions
imposed by Code and which will not cause the extent of adverse impact upan our property as the
propased stncture would cause.

Thanking you for your courtesy and attention to our concerns and objections, we are
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TouNsow, BLaksLy, Por 7, BOKOR, RurprL & BURNS, P.A.

ATTORNEYS AND COUNSELLORS AT Law

Ms. Cyndi Tarapani
March 5, 2002
Page 2

The sea grasses end about 60’ from the
Thus, a dock at-the eastern side of the

appiicant’s property would be 84’ in length, not 50" as suggested in the Report.! Tq
move the dock to the east side of the property would shift the obstruction complainad of
by the abjectors from their view to the view of the neighbor tg the east. The self interest
of the cbjectors is manifest. The pProposed location of the dack was selected becayse jf
cest shelters the dock frem northerly winds and prevailing boat traffic patterns off the tip

of the Devon Drive finger.

grasses end about 50° from the seawail.”
seawall at the propcsed dock location,

c) Tha Report states “it's nof clear how three criteria of the Genera!
Apgiicability (Section 3-913) are met (and must be addressed prior to the issuance of a
POJ".  Section 3.913 lisis conditions which are to be imposed by the Community
pursuant tc a jevel one or level twag approval, which
conditions shall insure that the listed issues are adequately addressed, These are not
criteria that the applicant is required to establish. Nonetheless, I will address the three

issues fisted in the Report:

1. “The propecsed development of the land will ba in harmony with
the scale, bulk, toverage, density, and character of adjacent
Propenties in which it is located.” We distributed at the hearing
information showing the many docks on Devan that excead the
“standard” dock length provided in the Code. Most tellingly, the
dock of the objectors Soboleski sits on Mr. Mariani's west property
line and is 80 in Jength. {The Saboleskis have ancther dock on
the west side of their property that is S8 feet in length.} Further,
Harbormaster Morris stated at the hearing that Mr. Mariani's
proposal, even at its then propesed 101 foot length, was not a

' The dock extands 34" beyond the grass line. The grass line is gt 61 on the west Side of the property
and 5C" an the eas! side of the property.
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JOHNSON, BLAKELY, POPE, BokoR, RUPPEL & BURNS, P.A.
ATTCRNZYS AND COUNSILLORS AT AW

Ms. Cyndi Tarapani
March 5, 2002
Page 3

2. “The propesed development is consistent with the community
character of the immediate vicinily of the parcel propcsed for
development.” See the answer to the preceding issue.

3. "The design of the gropecsed development minimizes adverse
effects including visual, acoustic and olfactory and hours of
operation impacts, on adjacent property.” The only issue here is
visual impact. This has beer minimized, given the existing sea
grass situation at this location. This is especially true, in tight of the
neargy location of objectors Soboleskis' dock, which is of
substantially equal length. Apparently, it is acceptable for the
otjectors Scboleskis tc build their dock on Mr. Mariani's property
line, but it is not acceplable for Mr. Mariani to build his dock 20 feet
from the Soboleskis’ property line. The logic of the Solboleskis is

elusive, !

11 a) The Report states that “the dock can be shortened to
approximately 75" and miss the sea grass area” Clearly, this statement
misapprehends the facts. A dock of 75" would allow only 14’ of dock seaward of the
sea grass area, which is plainly inadequate to accommadate the two boatlifts allowed
by Code. Infact, a lift constructed in this manner would nol allow a beat to float at low
tide. The bow of the boat would damage the sea grass and the raof averkang wouid

shade the sea grass.

(b)  The Report slates “application is inconsistent with the information
contaired In the County Report (specifically, the length of the dock).” The dock initially
reviewed by the County was 86’ feet in iength, §' shorter than this proposed dock. That
propesal also consisted of two boatlifts side by side, which the County found lo be
acceptabie. Now the boatlifts flank the dock as suggested by the County.

| request that you speak personally with Marbormaster Morris regarding Mr.
Mariani's application. He is very familiar with all of the facts and circumstances
surrounding the request and the objections of the neighbors.?

% it is noted that the objectors Niemann are separated fram Mr. Mariani's property by the objectars
Soboleski. Thzir east property line is 220 feet from the location of the proposed dock. The impact of Mr.

Mariani’s proposed dock on the Niemanns is negligible at best.
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JOHNSON, BLAKELY, Pore, Bokor, RUPPEL & BURNS, P.A.
ATTORNEYS AND CCUNSELLGRY AT LAW

Ms. Cyndi Tarapani
March 5, 2002
Page 4

If you have any guestions, please call me.

Very truly yours,

JOHNSON, BLAKELY, POPE, BOCKOR,
RUPPEL & BURNS, PA.

Thabthy A. Johnson, Jr.

TAJAre
251632
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CITY OF CLEARWATER
PLANNING DEPARTMENT
STAFF REPORT FOR 2/14/02 DRC MEETING

BACKGROUND INFORMATION:

APPLICANT: Mr. Christopher Mariani
PROPERTY LOCATION: 193 Devon Drive
REQUEST: Flexible Standard Development approval to increase the
length of a permitted dock from 60 feet (50 percent of the
width of the property) to 101 feet (84 percent of the width
of? Hﬁcﬁ under the provisions of Section 3-601.
APPLICATION NUMBER: FLS 02-01-0
ZONING: LMDR, Low Medium Density Residential District
EXISTING USE: Single-family residential
ADJACENT LAND USES:
North: Single-family residential
South: Clearwater Bay
East: - Single-family residential
West: Single-family residential

Page 1



STAFF ANALYSIS

The 0.33-acre site is site located on the south side of Devon Drjve approximately 1,350 feet east
of Hamden Drive. The site is vacant,

The neighborhood consists entirely of well-maintained, single-family dwellines.

The proposal includes a 498 square foot dock and two 144 square foot covered boatlifts. The
proposed dock will be located ;_‘-23 feet from the east property line and E feet from the west
property line. The proposed boatlift will be located E fest from the west property line. All other

Code requirements regarding docks will be met.
All required building permits would need to be obtained prior to construction.

The site is located in a stable, residential neighborhood that is undergoing redevelopment. The
request to increase the permitted length of the dock is in keeping with the established character of
the area and will provide a more environmentally sensitive situation over existing conditions.

B. FLEXIBILITY STANDARDS FOR DOCKS IN ASSOCIATION WITH SINGLE-
FAMILY DWELLINGS IN THE LMDR, LOW MEDIUM DENSITY RESIDENTIAL

DISTRICT (Section 3-601):

STANDARD REQUIRED/ EXISTING PROPOSED |IN
PERMITTED : COMPLIANCE?

LENGTH 50 percent of the | Vacant 86 feet (71| No
maximum width of the percent)
property (60
feet)

WIDTH Thirty-five (35) { Vacant 36 feet Yes
Maximum percent of the
width of the
property (42
feet) or fifty (50)
feet, whichever
is iess

Page 2



STANDARD REQUIRED/ | EXISTING ' PROPOSED , IN

PERMITTED COMPLIANCE?
SIDE Docks: the | Vacant Yes
SETBACK center  one-third

of the lot (40
feet) or twenty
(20) feet from
any property
line, whichever
is less
Boatlifts/service
catwalks:
minimum of ten
(10} feet from

L any property line

C. FLEXIBILITY CRITERIA FOR DOCKS IN THE LMDR, LOW MEDIUM DENSITY
RESIDENTIAL (Section 2-203):

1. The proposed dock will result in no navigational conflicts and the length of the

proposed dock will not exceed twenty-five (25) percent of the width of the waterway;

or

The Pinellas County Department of Environmental Management has issued a report
which states that there are no navigational concerns with the proposed development.

2. The proposed dock location needs to be adjusted to protect environmentaily
sensitive areas; or

The Pinellas County Department of Environmental Management has issued a report
which states that the proposal is more environmentally sensitive than the existing dock

and constitute an improvement over existing conditions.

3. The property configuration precludes the placement of a dock in compliance with
the required dimensional standards; however, the proposed dock will be similar in
dimensional characteristics as surrounding dock patterns.

Not applicable as the only one of the above three criteria must be met. The first two

criteria have been satisfied.



D. GENERAL APPLICABILITY (Section 3-913): Conditions which are imposed by the
Community Development Coordinator and the Community Development Board

pursuant to a Level One or a Level Two Approval shall ensure that:

1.

The proposed development of the land will be in harmony with the scale, bulk,
coverage, density, and character of adjacent properties in which it is located.

The proposal includes a dock as accessory to an existing single-family residence. It will
have no impact on density or impervious surface ratio limitations. The immediate area
consists of single-family homes. The development will be in harmony with the scale and
character of adjacent properties. Adjacent properties are residential. The applicant will
replace an existing dock with a more, environmentally sensitive one. The development

will be in harmony with the scale and character of adjacent properties.

The proposed development will not hinder or discourage the appropriate
development and use of adjacent land and buildings or significantly impair the

value thereof.

The site is zoned LLMDR District and the proposed use will be in compliance with that
zoning. The proposed development should not discourage appropriate development and

use of adjacent land buildings.

The proposed development will not adversely affect the health or safety or persons
residing or working in the neighborhood of the proposed use. .

The use will not change with this proposal. The 'development will not negatively affect
the health or safety or persons residing or working in the neighborhood.

The proposed development is designed to minimize traffic congestion.
The use does not change with this proposal and will have no increased effect on traffic.

The proposed development is consistent with the community character of the
immediate vicinity of the parcel proposed for development.

The proposed development is consistent with and will improve the community character

of the immediate vicinity. :

The design of the proposed development minimizes adverse effects, including visual,
acoustic and olfactory and hours of operation impacts, on adjacent properties.

There will be no adverse effects generated by the proposed deveiopment.

Page 4



STAFF RECOMMENDATION:

Based on the on the application, the proposal is in compliance with the standards and criteria for
Flexible Standard Development approval, with the maximum development potential and with all

applicable standards of the Community Development Code.

Therefore, staff recommends APPROVAL of the application for Flexible Standard Development
approval to increase the length of a permitted dock from 60 feet (50 percent of the width of the

property) to 101 feet (84 percent of the width of the property) under the provisions of Section 3-
601 at 193 Devon Drive.

Basis for Approval:
1. The proposal complies with Flexible Development and Residential Infill Project criteria

under the provisions of Section 3-601;

2. The plan complies with General Applicability Criteria under the provisions of Section 3-913;

and
3. The proposed development is compatible with the surrounding area.

Condition:
1. That the final design of the dock and boatlift be consistent with the conceptual elevations

submitted or as modified by the DRC;

SAPlanning DeparimentC D B\Standard Flex\Pending Cases\J - Up for the Next DRO\Devon 193 MarianiDevon 193 Reporr.doc

Page 5
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JOHNSON, BLAKELY, POPE, BOKOR, RUPPEL & BURNS, P.A.

ATTORNEYS AND COUNSELLORS AT LAW

E D ARMSTRONG (11 SCOTT < ILGENFRITZ ZACHARY D. MESSA PHILIP M. SHASTEEN
JICHN T.BLAKELY FRANK R. JAKES AR "CHARLIE™ NEAL JOAN M VECCHIOLL
BRUCE H BOKOR TIMOTHY A, IOHNSON, JR. F. WALLACE PCPE. JR. STEVEN H. WEINBERGER
GUY M BURNS SHARON E. KRICK - ROBERT V. POTTER, IR, TULIUS J. Z5CHAL
JONATHAN S. COLEMAN ROGER A LARSON AUDREY B. RAUCHWAY
MICHAEL T. CRONIN JIOHN R, LAWSON, JR* DARRYL R. RICHARDS
ELIZABETH I DANIELS MICHAEL G LITTLE PETER A RIVELLINI
BECKY FERRELL-ANTON MICHAEL C. MARKHAM DENNIG G. RUPPEL™

STEPHANIE T. MARQUARDT CHARLES A. SAMARKOS SOF COUNSLL

MARION HALE
PLEASE REPLY 70O CLEARWATER

FiLEno 42809.104550

January 25, 2002

Via Hand Delivery

Mr. Mark Parry

Planning Dept.

City of Clearwater

100 South Myrtle Avenue
Clearwater, FL 33756

. kY
Re:  Application for Flexible Standard Approval (FLS-02.04-03) submitted by
Chris Mariani

Dear Mark:

On behalf of the applicant, Christopher C. Mariani, we enciaose an original and
12 copies of an amended application in connection with the referenced case. The
applicant requests an increase in the permitted dock length from 60 feet to 101 feet as

described in detail in the enclosed application.

Aiso" enclosed is a consent from the adjoining property owner to the left, Mark
and Diane Blum of 195 Devon Drive.

If you have any questions in connection with this application, please do not
hesitate to contact my legal assistant, Jayne Sears, or me.

thy A. Johnson, Jr.

TAJls
encls.
cc.  Mr. Christopher C. Mariani

#258983 vi
CLEARWATER OFFICE TAMPA OFFICE
w1} CHESTNUT STREET 100 NORTH TAMPA STREET
POST OFFICE BOX 1308 SUITE 1800
CLEARWATER. FLORIDA 33757-1368 POST OFFICE BOX £i00
TELEPHONE. (727) 4¢1-1818 TAMPA_FLORIDA 33601-1100
TELEPHONE (813) 225-2500

TELECOPIER (727} 452-0363
TELECOPIER {13) 223-711R
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BATTLE & EDENFIELD, P.A.

ATTORNEYS AT LAW

206 MASON STREET
BRANDON, FL 33s1)
(813) 885-3014

FAX (B13) 684-5322

MAXWELL G. 8ATTLE, JR.*
MICHAEL S. EDENFIELD

ALSQ ADMITTED

NEw MExIG0 March 14, 2002
“HMONTANA R - . -~
{date and typos corrected from prior fax
of 03/14/02 which was incorrectly dated 03/15/02)
Mark Parry

Planning Department
Citv of Clearwater

100 South Myrtle Avenue
Clearwater, F1. 33756

‘RE:- Application for Flexible Development
Standard Approval submitted bv
Chris Manani: FLS 02-01-03

Dear Mr. Parry: .

I represent James and Deborah Soboleski who own the residence to the immediate
West of Mr. Chris Mariant’s lot {Lot 31, 193 Devon Drive) for which the above
application was submitted. As vou already know, my clients are vehemently opposed to
Mr. Mariani’s request as it Is now constituted. [ write to ask that you refrain from 1ssuiny
a decision on Mr. Manani’s request until at least March 28, 2002 to allow us time to
provide you with additional information which we believe will be helpful to you in

reaching a fully informed decision.
The reasons that we need this additional time are-

) I was just retained by the Soboleskis and T was unavailable to review the
City’s file until today. Obviously [ need some time to fully digest the file
and respond to the contents thereof: and

2) We wish to provide you with a graphic pictorial representation of how Mr.
Marnani’s proposed dock will affect the view from the Soboleskis
property. This requires actual field surveying and photography as well as
a substantial amount of computer work to generate the visual models: and

3) We need time to assemble pictorial evidence of how the proposed project
will affect the character of the neighborhood.

I hope that given the depth of opposition to Mr. Mariani’s application that you can grant
us the additional time. I would not ask for the additional time if T did not truly believe
that 1t was necessary to provide the additional information and visual tools to vou and

that this information would have an effect upon your decision.

While we are working diligently to prepare and submit the above information to
you, I felt that it would be appropriate to address several issues initially. First, [ am



concerned thal you do not yet have a complele application. [t appears to me that the
Section 4-202 . Community Development Code requirres;

1) Subsection A, 12(e) requires that structural overhangs and butlding
heights be depicted: and

2) Subsection A, 24 requires detailed plans and spectfications
prepared, signed and seafed by a Florida Registered Professional
Engineer.

In my review of the application file today, [ was unable to locate either a plan depicting
the structural overhangs or detailed plans and specifications signed and sealed by a
Flonida Registered Professional Engineer.

Second, we believe that the staff may have overlooked several kev facts in their

review. Page 4, Paragraph D2 states, imier afia, that .. the proposal includes a dock as an
Accessory use 1o an_ existing single familv residence.” This is mcorrect. The ot is

vacant. Accordingly, the proposed dock would at this time constitute a primary use not
an accessory use. Docks are not permitted as primary uses in a residential zone.

Further, the staff report suggests that “__the deve] opment will be in harmony with
the scale and character of adjacent properties.” This is also incorrect. While other
properties have docks, they do not have docks of the size and magnitude of the proposed
dock and boathouses. While no detailed plans were submitted with the application, a
“guesstimate” from the sketch and photo submitted suggests that the roof line of the
boathouses at the end of the dock will approach, if not be in excess of, the height of
adjacent homes. When you consider that the boathouse roof over the larger capacity lift
will be 38 feet in length [as amended] and presumably. have a boat out of the water on the
lift much of the time, it becomes clear that the visual effect will be to have a small house

in the view of my clients,

Third, we suggest 10 you that the roof decks should be included in the dock deck
for determining the applicable standard of review. If you include the total area covered
by the dock and roofs, excluding the tie piles, the dock area exceeds 500 square feet. This
would require a Level Two Review.

Fourth, while I have not had time to fully review and consider Mr. Mariani’s
assertions, including Tim Johnson’s letter of March 3, 2002, 1 did note several curious
comments in Mr. Johnson’s March 5, 2002 letter. I address these as follows:

i) How is it that Harbormaster Morris is supposed to be so
knowledgeable of ' _the facts and circumstances surrounding the
request and objections of the neighbors.” 7 The file certainly does
not reflect that he spoke to either of my Clients. In fact they report
that he has not. In addition, it seems clear that he also did not know
that the Blums contiguous on the East do not mind having Mr.



Mariani’s dock located closer Lo their property line [see their letter
dated 03/06/2002 in your filg|.

2} Mr. Johnson complains about the logic of the Soboleskis having
docks and opposing Mr. Mariani s project. The Soboleskis oppose
the location, size and character of the Marian; proposal. not the
concept of his building a dock once he has a residence on Lot 31 If
the Mariani project is moved to the East adjacent to the Blums lot
hine, they are not blocked jn therr view [so long as the size of the
boathouses does not get out of scale]. Both Mr Mariani and Mr
Johnson undoubtedly know this, but ignore it.

3} Mr. Johnson complains that shifting to the East will tmpinge upon
the Blum’s view. But Mr. Johnson fails to mention that the Blums
don’t object.

4)  Mr Johnson and Harbormaster Morris both appear to be tgnorant of
the fact that my Clients did not build the docks on their property
[thev were existing] and that they spent approxtmately $20.000 to
move boat lifts and address fence and landscaping issues in a manner
that benefited their neighbors.

As you can see from the foregoing brief comments, there are many disputed
1ssues that | need to address for the Soboleskis. 1 hope that you wil} agree to grant the
additional time for my Clients and | to respond further prior to reaching a decision.

Very truly yours,

- oy

Maxwell G. Battle, Jr.

Cc: James and Deborah Soboleski



Tevo9d UL 12513 Mave Walker

——
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PINELLAS COUNTY
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

WATER AND NAVIGATION RFPORT

SUBJECT: Dock Preapp.
Christopher Mariani
Lot 3] Devon Drive, Clearwate-

FROM: Susan Pirolo 4
Environmert1al Specialist II
Department of Environmen:a] Managemen:

THRU: David L. Walker, Jr., Env. Program Manager\ﬁ}/\m/
Water and Navigation Scetion A
Deparmment of Environmental Managemen:

DATE: November 26, 2001

The subject site was inspected by this Department on November 8, 2001.

PROJECT AND SITE DESCRIPTION:

The applicant nroposes construct a private docx in the wazers o Clearwater Harhor.

The proposed duck will consist of a 4 R. x 86 ft. walkout with a 26 ft. x 2.5 ft. carwalk, 2 .

2.5 ft x 36 ft. carwalk, two beat lifts, and a roof. The total area of the dock will be 499 sf.
The waterfront wid:h of the property is 120 fL The proposed siructure will be located 56 .
from the east property line and 31.5 fi. from the west property line. The total jength of the
structure will be 86 fi. and the width of the structure will be 32.5 ft. The water depth wili
oe greater then 5 fi. (MLW) at the end of the proposed smucture. The width of the
ravigable portion of the waterway at this location is approximately 570 ft. The structure
extends a total of 86 ft., 23.1% into the navigabie waterway.

The shorelire is seawalled at this location. Oysters (Crassostrea virginica) are attached to_

the seawall. Dense seagrass beds consisting of cuban shoal grass and manatee grass

(Halodule wrightii and Syringodium filifarme, respectively) are located offsacre along the
entire propety. The seagrass is located from 1 £ to 65 . from the seawa!! in ke area of

tae propesed dock. INo emergent vegetation is present on this property.

Wildlife observed during the field review included a brown pelican (Pelecanus
occidenialis), cormorant (Phalucrocorax aurirus), and great egret (Casmerodius albus).



Dave Walker

wul Uy it 4p : L
71453-337;

Ficld conditions ar this si*c were as foliows:

Depths at leP sida of proposed dock:

Discance

from seawall Deciy

Nutes

0 0.37¢0.1" MLW)
D start of mod. sparse Halodule
4’ start of dense Ha/.
10’ 0.9° (0.7 MLW) very dense Halodule
20 L3 (11" MLW) * -
3y L8 (1.2° MLW) " .
L4y 2.6" (2.4 MLW) "
507 357 (3.3 MLW) "
60" 4.3 (2.’ MLW) moderately sparse seagrass
62’ YETY Sparse seagrass
v 5.87 (5.6’ MLW) no seagrass
80 €17 (5.9' MLW)
85’ 6.37 (6.1' MLW)
Depths at right side of proposed lifts:
Distance
irom. seawail Depth Notes
0 0.2° (0.0 MLW) a {ew pieces horizontal concrete riprap
r start of sparse Halodule
3 moderate Hal. ,
4 dense Hal
19 0.5' (0.5° MLW) very dense Hal.
20 0.8" (0.6-MLW) " *
30 1.2° (1.0° MLW) “
40’ 1.9'(1.7" MLW) -
50 24 (22°MLW) " *
60 1.8 (3.6 MLW) " "
62’ end of dense seagrass
65’ er.d of al] ssagrass
¥ 4.6" (44" MLW)
80’ 547 (52" MLW)
86’ 37V (5.3 MLW)

¢nd of adj. cock to right (poles extend further), property curves (o right



Nov 335 01 1é}74p Dave Walker

[/7..271 453-3371

Note: Inner 1C° (east side) 1o 20 (west side) of reof and structure will be over dense

scagrass.

Depths at riglt

Dis:ance
from seawall Depth

{west) properiy line:

Notes

0 027(00 MLW)
6

10 0.3 (0.1 MLW)
20 0.77 (0.5 MLW)
300 097(0.7 MLW)
40" 157 (13 MLW)

50° 217 (1.8 MLW)
60" 3.3°(3.1'MLW)
70" 427 (4.0° MLW)
80’ 4.9 (47 MLW)
30" 5.5 (53 MLW)

Depths at left (cast) propanty line:

Distance
from seawall Deptk

start of seagrass
deuse seagrass

¢rd of most seagrass

Notes

00 0.3 (0.1 MLW)

iy
3

2

10" 1.0° (0.8 MLW)
2Q° 6" (1.4 MLW)
24’

300 2.2°(2.1 MLW)
40" 3.07(2.9° MLWO
50" 5.5'(5.3 MLW)
60° 5.8 (5.6' MLW)
700 6.5 (6.3 MLW)
80' 6.9 (6.7 MLW)
86" 7.3 (7.1' MLW)

start of Halvdule (mod. sparse)
dense {{alodule
very dense Halodule

%

Syringodium mixed in with Hal
maostly very cense Syringodium

st:ll some moderate seagrass
[0 seagrass



Mav 30 0l 12:

l4p Teve Walker (77 71453-3371

COMMENTS:

Seagrass beds are ocated alony this entire property, and extend ous tc a maximum
of 65 ft. from the seawall in the 2ree of the proposed dock although it becomes
sparse at approximately 60 ft. It is the pelicy of :his Department 10 limit
Struciures over seagrasses to < fi. in width and to place the tenrinal platfcrms and
boat slips bevond the limits of the seagrasses whersver possible. In the proposed
location, the walkout would need to be lengthened by 10 feet to meet this criteria.
The applicant is advised, hcwever, that the propesed length woulc be consistant
with the environmental criteria of the Pinelias County Code if the dock were
moved 10 the eastern side of the propertv where seagrasses end about 50 ft. from

the seawall.

The applicant is also adviscd that it is the policy cf this Department that a!l poat
slips be located adjacent to the main dock, and therefore one boat lift will need to
be located on each side of the main deock.

FINDINGS:

No findings are being issued at this ‘ime pending receipt of a formal applicatior,

The applicant is advised that approvals for tais project may alsc be required from the
Florida Department of Environmental Protectior, and the . S. Army Corps of Engineers.

Any modifcations required by these agencies must be re=flec

ted in revised plans

submitted to the County.,

STR:S 172 8-29-15

martanie2.doc
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BATTLE & EDENFIELD, P.A.
ATTORNEYS AT LAW

206 MASQON STREET
BRANDBON, Fi. 33511
(813} 885-30)4

FAX (813} 6a4-5922

MAXWELL G. BATTLE, JR.”
MICHAEL S. EDENFIELD

ALSO ADMITTED

N aBE March 27, 2002
Mark Parry, Lead Planner
Cyndi Tarapani, Community Development Coordinator
Planning Department
City of Clearwater
100 South Myrtle Avenue

Clearwater, FL 33756 ﬂ COPY

RE: 193 Devon Drive; Lot 31;
Application for Flexible Development
Standard Approval submitted by
Chris Mariani; FL.S 02-01-03

Dear Mr. Parry and Ms. Tarapani:

As you know, I represent James and Deborah Soboleski who own the residence to
the immediate West of Mr. Chris Mariani’s lot for which the above application was
submitted. My clients remain vehemently opposed to Mr. Mariani’s request as it is now
constituted. This letter and accompanying documentation are submitted to supplement
my letter to you of March 14, 2002, [ have broken this letter into sections for ease of

review.

Opening Discussion and Description of Materials

The booklet submitted with this letter includes eight (8) pages photographs of my
Clients” home and the feighborhood and a CD containing all of the photographs as
individual images. On several of the photographs an artist’s rendering of the proposed
dock has been overlaid on the photograph to reflect the actual view with the proposed
dock added. To achieve the proper scale and provide a realistic portrayal of the dock’s
effect upon the views from my Clients’ residence, a surveyor was commissioned to place
control markers in the water prior to the photographs being taken. The size of the dock
footprint was taken from the sketches submitted by Mr. Mariani. The size of the boat
houses was taken from the plan dimensions of the sketches submitted by Mr. Mariani and
actual field measurements of the boat house submitted as the model by Mr. Mariani. It
was necessary to combine this data because Mr. Mariani did not submit detailed plans
and specifications prepared, signed and sealed by a Florida Registered Professional
Engineer as required by Section 4-202, Subsection A, 24, Community Development

Code.



Clearly the most devastating effect of granting Mr. Mariani’s request is the
destruction of the view from the back of the Soboleski residence. Exhibit 1 is a
photograph taken from the Soboiceski tesidence deck. As vou can clearly see, it is
presently a multi-million dollar view. Exhibit 2 is the same photograph with the proposed
Martani dock overlayed. The effect is self evident and graphic.

Exhibit 3 is an aerial view of the Seboleski residence and Mariani lot. Exhibit 4 is
the same aenal view with the proposed Mariani dock overlayed. Please note the
devastation to the Soboleski’s view is mirrored by the devastation to the view of the
Sobolesk residence from the water.

Exhibit 5 is the same aerial view of the Soboleski residence and Mariani lot as
shown in Exhibit 3 with the Mariani dock overlayed in the alternate location to the East
that has been suggested by the Pinellas County Department of Environmental
Management. This alternate [ocation would accomplish a number of goals. First, it
would not adversely impact the view from the Soboleski residence to anywhere near the
extent as the location proposed by Mr. Mariani. Second, it would disrupt considerably
less of the sea grass beds, as can clearly be seen in the Exhibit. Third, it would place
boats at the dock at an oblique angle to waves [and wakes] approaching from the channel
to the East. Fourth, it would be in keeping with the general uniformity of spacing
between dock instalfations along the fingers in the neighborhood [See also Exhibits 7 and

8]

Exhibit 6 consists of reduced scale versions of Exhibits 3 and 5 with a “line of
sight” depicted as a single broken blue line. The “line of sight” is extended from the
camera locatton for Exhibits 1 and 2 across the intersection of the Soboleski/Mariani
property line and the seawall cap. It sets the left most [Northern most] portion of the view
from my Clients” lot without looking over the Mariani lot. The differing effect of the two
proposed locations for the Mariani dock is clear. Placing the Mariani dock in the location
proposed by Mr. Mariani [top photograph, Exhibit 6] destroys the view from the
Soboleski residence, destroys the view from their dock, and seriously devalues their
property. If the dock is placed in the altermative [ocation to the East [bottom photograph
Exhibit 6], 1t moves out of the Soboleskis’ line of sight.

Exhibits 7 and 8§ are a compilation of aerial views of the neighborhood. The
somewhat symmetrical spacing of docks and the minimal number of boathouses in the
neighborhood is evident in the photographs. It should also be noted that most of the
boathouses are at the seawall behind the residences that they serve. The two exceptions at
the end of the Devon finger are situated in a fashion that does not adversely effect the

views from the residences adjacent to them.

Exhibit 9 is a CD that contains copies of each photograph in Exhibits 1 through 8.
If you insert it in a desktop or laptop computer you will be able to view the photographs
with ease by either selecting the number of the photograph or by clicking “Next” and
“Previous”. This CD should make it very easy for you to evaluate the visual impact of the

2



two alternative locations for the dock. The CD version of the photographs also allows
easy viewing of the grass beds and the character of the existing neighborhood,

Exhibit 10 is a copy of the Mark Blum’s March 6, 2002 letter to Mr. Pary.
Exhibit 11 is a copy of Mr. Mariuni’s March 7, 2002 letter.

Exhibit 12 is a copy of Mr. Johnson’s March 5, 2002 letter.

Exhibit 13 is a copy of the City of Clearwater’s Staff Report.

Exhibit 14 is a copy of my March 14, 2002 [corrected] letter to Mr. Pary.

Exhibit 5 is a copy of the Pinellas County Department of Environmental
Management’s Water and Navigation Report.

Exhibits 10 through 15 are included for your ease of review.

Mr. Mariani’s March 7, 2002 Letter

Now [ address Mr. Mariani’s letter of March 7, 2002 to Ms. Cyndi Tarapani. Mr.
Mariani starts his diatribe with the sobriquet that the “._. Soboleski’s... completely
misconstrue... or are totally erroneous...”. This is an interesting approach by Mr. Mariani
because this is actually what his letter does. I note as an aside that Mr. Mariani, who has
the burden of establishing his entitlement to the relief requested, has completely failed to
provide any pictorial evidence of the visual effect of his proposal. In any event, I address
his letter by corresponding numbered paragraph.

I) The issue is not whether Mr. Mariani should be allowed to build a dock, but

where and how large. When a variance is granted, it should always be the
minimum variance necessary. Further, despite what Mr. Mariani opines, the

aerial photographs [Exhibits 3 through 7] clearly show that construction to the
East would affect a smaller area of sea grass. With respect to the alleged
encroachment to the East, that property Owner, the Mark Blum, does not
object. {See Exhibit 10].

2) Mr. Mariani is incorrect. His application seeks to affect more sea grass than
necessary, build a larger dock than necessary, obtain a larger deviation from
the standards than necessary, and destroy my Clients’ view and property
values.

3) Please see response to Mariani paragraphs 1 and 2. The question 1s not
whether to allow some variance, it is the magnitude of the variance and the
conditions under which it may be granted. The Soboleskis do not have a

boathouse.




4) Mr. Mariani’s obfuscation of the true import of his proposal in this paragraph
is incredible He says that his proposed dock does not set a new precedent. His
incredible statement ignores the fact that he is proposing to build an
unprecedented double boathouse consisting of 532 square feet of coverage
cach, plus dock walking deck area of 476 5 square feet [accepting for the
purposes of this paragraph Mr. Johnson s calcutations as accurate], for a total
of 1540.5 square feet of coverage. The approval of this application would
allow Mr. Mariani to construct what amounts visually and environmentally to
a second home over the water. This is clearly unprecedented in Clearwater's

modern history.

[t should also be noted that the metal roof will have a substantially larger
surface area than the plan view indicates due to the pitch involved. This
surtace area and pitch has a substantial propensity for reflecting a obnoxious
glare onto the Soboleskis’ property during substantial periods of the day.

Mr. Mariani also implies that the Soboleskis are seeking to deprive him of a
benefit that they enjoy. Nothing could be further from the truth. The
Soboleskis do not have 1064 square feet of boathouse . The Soboleskis did
not block their neighbors view. They do not have even one boathouse. In fact
the Soboleskis spent substantial monies to improve their neighbor’s view by

moving lifts.

5) The Soboleskis do not advocate that Mr. Mariani should not be allowed to
construct a dock or residence upon his lot. They contend that his development
should be reasonable and not impair their view and property values. As shown
in Exhibits [ through 6, it is possible for Mr. Marian; to do so and improve his
OWN situation at the same time. Why he is so adamant about destroying the
Soboleskis’ view and property value is a mystery,

It should be noted that Mr. Mariani makes an interesting statement about the
failure of Ress Marine to ever experience the lifting or destruction of a dock
that they built. I would be interested to know the basis for this statement and
what Mr. Mariani defines as “lifted” or “destroyed”. While Ress Marine is a
marine contractor of excellent reputation and qualification, no one can beat
Mother Nature at every tumn. At least one dock on St. Joseph’s Sound built by
Ress Martne that suffered substantial damage including loss of timbers during

the “No Name Storm”

Moving on to the balance of Mr. Mariani’s letter, I find it interesting that Mr,
Mariani suggests that the Neimanns have no right to object. If this were true, the City
would not require notice to the Neimanns. F urther, Mr. Mariani suggests that there is no
loss of value to Neimanns’ residence as a result of the Soboleskis” docks [located on two
lots, not one small one like Marniani’s], ergo there can be no loss of value to Soboleskis’
restdence due to his proposed dock. This incredible assertion is dispelled by one look at

Exhibits 1 and 2. In addition, you must consider two other salient facts. First, the
4




Soboleskis purchased their property with the docks in place and then made expensive
modifications which benefited the Neimanns. Second, the Soboleski docks do not block
the Neimanns’ view and there arc no house sized boat houses on the Soboleski docks.

Next, Mr. Mariani suggests that the Soboleskis want his dock in its present
proposed location. This is obviously incorrect. If Mr. Mariani’s assertion were frue, you
would never have heard an objection from my Clients and you certainly never would
have heard from me. In addition, Mr. Mariani’s comments about the view are completely

dispetled by Exhibits 1, 2 and 6.

Finally, Mr. Mariani suggests that he bought his lot specifically due to its
Southern exposure. A more probable reason is that it was on the market. One look at
Extibits 7, 8 and 9 shows a dearth of vacant lots in the area. In any event, the placement
of the dock to the East in the alternate location stil] places it in a protected position from

the Nortthorﬁhwest winds,

NO MATTER WHAT MR. MARIANI SAYS, GRANTING HIS REQUEST
SETS AN UNCOMFORTABLE PRECEDENT FOR ALLOWING THE
CONSTRUCTION OF MASSIVE VIEW, DESTROYING STRUCTURES OVER
THE WATERS OF CLEARWATER HARBOR,

Timothy Johnson’s March 5, 2002 etter

To avoid unnecessarily lengthening this letter, T will confine my comments to Mr.
Johnson’s letter to Page 3, paragraph 5 (c)(3). The closing sentence of this paragraph of
Mr. Johnson’s letter states that “The logic of the Soboleskis is elusive.”

The Soboleskis’ logic is elusive only to Mr. Johnson who fails to seek it for who
perhaps chooses consciously to ignore it]. Mr. Johnson is a real estate and fand use
attorney of some repute. His prowess at presentations before land regulatory authorities
is legendary. Yet he failed to produce for your office the very type of pictorial evidence
that the Soboleskis have presented with this letter. Given his experience and professional
competence, there seems to be only one reason that he would fail to present such valuable
evidence. He knew that it would have a devastating impact on the position he advocates.
Therefore, he omitted this pictorial evidence and resorted to criticizing the Soboleskis for
striving to protect the substantial investment that they have in their property and the

community.

Finally, his comments about the location of docks close to property lines ignores
the clear fact that the Soboleskis not only worked to protect their neighbors view with
respect to docks in place when they purchased their property, but more importantly that
the Soboleski docks are not in the prevailing view of the Mariani lot.




Concludine Comments

[ reiterate the positions espoused in my March 14, 2002 letter that: 1) Mr,
Mariant’s application fails to comply with the requirements of the Community
Development Code; 2) due to the size of the proposed dock a Level 2 Review is required;
and 3) without the prior construction of a residence on the Mariani lot, the proposed dock
would constitute an impermissible primary use rather than an aceessory use [the lot is
now vacant]. My corrected March 14, 2002 letter is incorporated in this letter by
reference [See Exhibit 14]. Each of those positions constitute independent grounds for

denial of Mr. Mariani’s request.

However, tf’ you continue to review Mr. Mariani’s application as a Level 1
Review, [ suggest to you that Mr, Mariani’s application as it is presently constituted must
be denied. Granting it would constitute an unconscionable abuse of the flexible
development standards that were implemented to balance the protection of individual
property owners and the character of the community with the right of a property owner to
reasonably develop his property. Exhibits 1 through 9 clearly support this denial.

Mr. Martani says that he wants to meet with the Soboleskis to work out an
acceptable location for his dock. If this is true, then abate the review process and direct
Mr. Mariani and Mr. Johnson to meet with the Soboleskis and myself to discuss the
project further. This letter and the Exhibits thereto clearly outline potentially acceptable

proposals.

Finally, [ request that the Soboleskis and I be granted an opportunity to meet with
you and your staff to discuss Mr. Mariani’s application and make a presentation to you. [
believe that due process and basic fairness dictates that the Soboleskis be given the same
opportunity that Messrs. Mariani and Johnson were provided.

[ook forward to Hearing from you at your earliest convenience.

Ve yours,

2
Maxweﬂ{{Batt e Jr

Cc: James and Deborah Soboleski
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Wwednesday, March 13, 2002 10:06 AM SCOBOLESKI 847 824 4858

Mark Blum
195 Devon Drive
Clearwater Beach, FL. 33767-2439

March 6, 2002

Mark Parry, City Planner

City of Clearwater

Planning Department
Development Review Division
PQ Box 4748

Clearwater, FL. 33758-4748

Dear Mr. Parry;

We have been asked by our neighbors to clarify our position regarding the
proposed construction of a boat dock on the vacant lot at the end of Devon Drive,
between our property at 195 Devon Drive, to the North and 191 Devon Drive, to
the Southwest (approximately).

We have no objection to the construction of a dock on the vacant lot, at any
location along the sea wall.

Diane Blum

EXHIBIT 10

p.02
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Ms. Cyndi Tarapani

Community Development Coordinator
City of Clearwater

Planning and Development

Services Administration

100 S. Myrtle Avenue, 2™ Floor
Clearwater, FL 33736

PLAN

Re:  Application for Flexible Standard, 193 Devon Drive.

Dear Ms. Tarapani:

1 would like to respond to the letters of opposition regarding my proposed dock written
by James and Deborah Soboleski and Dale Neimann. The letters were written in response
to the Notice of Filing of an Application for Flexible Standard Development Approval a

193 Devon Drive (FLS 02-01-03).

_ The Soboleski’s reason their opposition through five points which either completely
misconstrue the facts submitted in the application or are totally erroneous altogether.
I will 10 respord to each point in order of their letter (Soboleski letter attached):

1) The County will not permit a dock anywhere on the property limited to 50” as
the Soboleski’s suggest. Therefore, the dock can not be built without a
variance regardless of its location on the property. The Pinellas County Water
and Navigation Report (PCWN) notes that some moderate sea grass exist at
50" on the lefl (east) property line. At 60’ on the lefl (east) property line, no
sea grass is observed. Therefore, somewhere between 50 and 60° the sea
grass cnds. If the dock was built in this location, a variance for a minimum of
34’ would be necessary just to build the proposed structure on the cast
property line. My application does not seck to encroach on any side set-back.
If the proposed dock was built off the east property line set back, the variance
for length would be the same as is now proposed. Building the dock in this
position places the western most edge of the structure §0’ from the east
property line. The county documents in the PCWN report under “Depths at
lett side of proposed dock” that the sea grass ends somewhere between 62
and 70°. The county’s repott is addressing a proposed dock built such that the
eastern most edge of the structure would be 56’ from the east property
line. In each case, the structure overlaps the same area of sea grass. In this
position, the dock would require a length of at least 94 feet. The dock wouid
be no sharter in length unless it encroaches the eastern side set-back.
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2) My application for Flexible Standard seeks only to lengthen the dock beyond
the “Environmentaily Sensitive Zone,” as designated by Pinellas County. IfI
do not extend beyopd the sea grass, the County will not permit. Clearly,
according to the PCWN report, a variance is required, regardless of location,
to protect the sea grasses and to allow adequate depth in which to float a boat,

3) The location of my property and the Soboleski’s has the widest region of
environmentally sensitive area. It is obviously from the two aeria) photos [
submitted to the Development Review Committee on February 14™ that the
sea grasses extend furthest from land along my property and the Sobgleski's.
The Soboleski’s second dock was permitted at 98 feet for the Same reason, to
preserve the environmentally sensitive area around our propetty. Again, I
further defer to rebuttal point #1 and #2.

4) My proposed dock does not set new precedent. The dock, which the
Soboleski’s claim is “extraordinarily large”, is smaller in total square footage
than either one of their two docks. F urthermore, their second dock extends
to a lengih of at least 98 feet, 3 feet longer than my Proposed dock, as
revised. Their primary dock extends 90 feet and has over twice the square

Jootage as my proposed dock. Furthermore, any obstruction to-the
Soboleski’s navigational exercise of the water assumes that my proposed

dock:

a. Encroaches the set-back. In fact, it exceeds the minimum sethack by
50%. The Soboleski’s primary dock, however, encroaches the set
back almost to our common property line, A photo, showing their
dock in relation to a wall that rests completely inside my property and

- runs parallel to our mutual property line graphically illustrates this. If
2 navigational obstruction truly exists, it is because their dock clearly
violates the side set back. ‘

b. Extends well beyond any other dock structure typical to its
surroundings. Again, the revised dock is 95°, 5 feet longer than their
primary dock, 3 feet shorter than their second dock.

¢. Is extraordinarily larger in square footage than their own. In fact,
1t is considerably smaller than their primary dock by at least half the
square footage.

I'respectfully ask that you speak with Harbormaster Morris regarding
navigational matters as they relate to this application. Also, please accept
my permission to visit with me at my property to view the site.

5) The Soboleski’s last point assumes that no structure should be pernutted on or
attached to the property. Any structure buik on the beach or coastal ‘mland




risks damage from hurricane forces. I certainly agrec that the Soboleski’s
home or any one of their two docks could cause damage to my future home or
dock should hurricane winds drive debris from their property on to mine. As
you know, my future home will be required to conform to standards more
rigid than their home or any other home on the street because of the new
building codes took effect March 1%, I intend for the dock to be built to the
same high standard. In fact, there has never been a dock built by Ress Marine
Construction that has ever been lifted or destroyed by a heavy storm in the

Tampa Bay area.

The following comments address the points in the opposition letter from Mr. Dale
Neimann. In Mr. Neimann’s Jetter, he claims that his property value will be negatively
impacted because my proposed dock, located 210 feet from his eastern property line, will

block his view.

The impact of my dock is negligible at best simply because the western edge of my dock
would be located 210 feet from his eastern property line. Furthermore, in between Mr.
Neimann’s property and my proposed dock are the Soboleski’s two docks located
approximately 30 feet and 152" to the east of Mr. Neimann's property line. Nevertheless,
the Soboleski’s 98” dock, closcst to Mr. Neimann, was still permitted. Likewise, as
stated previously, the Soboleski’s primary dock sits on my property line and extends to
90 feet in length. In spite of this, the assessed value of my property increased 60% from
January 1, 2000 to January 1, 2001 according to the Pinellas County Property Appraisers
Office. Mr. Neimann offers no evidence that his property suffered any loss of marketable
value due existence of the Soboleski’s two docks. I can offer no evidence that my
property value suffered loss from the Soboleski’s docks either.

Mr. Neimann gocs on to state in point #2 that if the dock is built 1o the east, it would not
negatively impact the environment. The dock as proposed in the Flexible Standard
Application does not negatively impact the environment either.

In point #3, Mr. Neimann claims that a dock can be built limited to 60 feet m length on
the eastern side. Again, the PCN'W Report does not indicate this to be so.  The County
will only permit a walkway to a maximum of 4 feet wide when crossing over sea grass.
A 60’ foot dock 4 feet wide could not accommodate two lifts, which are permissible
under both City and County Codes, or be reasonably functional. Please note, Mr.
Neimann's dock also exceeds the current ¢odes on length (57 dock on a 75 wide lot),

1 purchased the property specifically because of it southerly exposure which protects me
from the prevailing storm winds and because of the abundant sea grass. I am seeking,
through this application nothing more than that which the objectors already have; a
variance on length. While Mr. Neimann acknowledges respect for my right to build a
dock, it seems contrary as he and the Soboleski’s are trying to influence their control over

my property rights.
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I have altered the design of the dock three times in an effort to find common ground with

the Soboleski’s. Upon our first meeting, we all agreed that if the dock was built as close
to our property line as legally permissible, it would impact their eastward view the least.
sull believe this to be the case. It became evident, however, that their only motive was to
purchase or trade for my property. It is not for sale, Likewise, I have offered twice to
meet with the Neimann's in an effort to find common ground. They refused to meet with 1
me entirely,

My purpose for the application is to build a dock that is permissible under the County and
City Codes. Unfortunately, the County will not allow me 1o build a dock as short as the
City will permit due to the reasons mentioned in this letter. I have chosen the location

because:
1} [t protects the dock and the boats from storm weather that
predominantly originates from the north and moves south. ‘
|
2) It mitigates exposure from ever increasing boat traffic that runs across
the tip of Devon Drive as boaters seek to avoid existing and future “no
wake” zones when traveling from the marinas to Clearwater Pass, _
My proposed dock: ' i

1} Seeks variance on length only, as required by the County. It conforms
to County and City codes in all other aspects including, but not limited to, - -
permissible square footage, side set-back and permissible boat lifts. The j
majority of docks on Devon Drive, especially those on the north side of i
the street, exceed the permissible length according to the current City
codes. This is true of both objectors. The two neighbors located east of
my property, each have covers over their lifis. There are other docks
which have covers on Devon and Bayside Drives.

2) Does not set precedent. It does not exceed the longest dock on Devon . l
Drive or the largest dock according to square footage. The precedent has ‘
been established by the Soboleski’s. |

|
\

I respectfully ask that the requested approval be granted based on the facts stated above
and in the original applicatior. As long as the dock does not violate any side sct-back, ¢
the position of the dock should be left to the discretion of the property owner, not the :
neighbors.

Sincerely,

Christopher Mariani
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February 11,2002

4} The sobstanrial variances fom Code requirement are being raquested o allow an
extraordinarily large dock structure, with covered baat lift far two (2) vessels. The proposed
structure will cause adverse impact upon myy property, including without limitation:

1y The purposed structure will cause a substnatial obstruction of view of the
water. Please accept our permission to come on to cur property to view the site,

Z) The proposed structure will obstruct navigation and exercise of water uss
rights by me aod by other property owners.

5) The increased structure will increasa the cisks of hazard resuiting from damege debris
which may be caused by burricanes or other strong storm forees,

1t is respectfuslly suggested that the Applicant can design a dock of reasonable length, size
and dimensions which will not require such extent of variasces to requirements and canditions
imposed by Code and which will not cause the extent of adverse impact upen our property as the
propased structure would causs. :

Thanking you for your courtesy and attention to our cogeerns and objections, we are

Sincerely yours,

p-12

= 12/ 14



ar 11 02 12:23p JAMES & UEBORAH SOBOLESKI 727 466 5465 ep.2

2-11=021020an 00 vng 15638751 L AN Y

JORMSON, BLAKELY, POPE, BOKOR, RUPPEL & Burns, P A.

ATTOANEY S AND CCUNSELLORS AT LAW

2. D ARMSTRONG UI SCCTY T (LGENFRIIZ LACHARY I MESSA PHILIP M. SHASTEEN
IOHN T, BLAKELY MRANK R, JAKES AR "CHARLIE™ NMBAL AN M VECCHIOL:
BRUCA H. BOXOR TIMCTHY A JOHNSON, IR, F. WALLACE POVE, 1Tt STEVEN T WEINBERGER
QLY M BURNS SHARGK I, 1L ROBEKRT V. POTTER, I JULIUS 1 Z5CRAU
JONATIHAN § COLIMAN RACER A, LARSON AUDREY B. RAUCHWAY

MICHASL 7, CRININ JOHEN R LAWION, IR* DARRYL 2 RICHARDS

LLIZAZETH ] DANIELS MICHAEL QL LITTLE . PETER A RIVELLINI

DECKY FERREGLL-ANTON - MICHARL C MARKI(AM DENIIS & RUPPAL®

MARICN HALD STEPHANIR T. MARGQUARDT CHARI TS A SAMARILOS . TOF COTTNRRL

PLEASE REPLY TO CLBARWATRR

FiLE NG, 42809, 104550

March 5, 2002 m ERE]WIE m\z

!
}
1
1

. r‘::i
MAR 0 7 2002 l‘&.&l

e
deb o

Ms. Cyndi Tarapani rﬁ
Community Development Coordinater UU
City of Clearwater

Plarning and Development
Services Administraticn

100 South Myrtle Avenue, 2™ Floor
Clearwaier, FL 33756
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Re: FLS02-01-03-193 Cevon Drive — Mariani Dock Flexible Standard
Development Approval .

Dear Ms. Tarapani:

This letter is written in response to the report of the DRC meeting of February
15, 2002, in connection with the referenced matter {the “Report”). While this letter will
address the issues raised in the Report, it also serves as an amendment to Mr.
Mariani's application for flexible standard development approval. Specifically, enclosad -
is a drawing of Mr. Marizni's revised proposed dock. The gverall length of the newly
designed dock is 95 feet, which is 6.5 feet shorter than the design ariginally submitted.
In addition, the roof length over the larger capacity lift has been reduced from 48 feet to
38 feet and now equals in dimension the roof over the smailer capacity lift. The total
dock square footage is now 478.25 square feet, versus the 498 feet previously
requested. Each of the two boatlifts has a coverage area of five hundred and thirty two
532 feet, althcugh it does not appear that this is a factor ta be considered in whether to
approve the application.

Turning to the Report, | will respond to the staff comments where carrections are
appropriate or additional information is requested. The paragraph numbers listed beiow
correspand with the paragraph numbers in the Report:

CLAARYWATER QFFICE TAMPFA OTMCE
S CHESTNUT STREGT 1CANORTIL TAMPA, STREAT
POXT OFFICE 20X 1365 HLATA 1103
CLHARWATER, BLORIDA 33757-1267 POST QFMCE BOX 1103
THLEFHCNL: (T27) 461-10LF TAMPA, FLORIDA 33601-1100
TELRUOPIER (727) 263-0163 TELEPHOMNE {#13) 225.2500

T3LECUZIER (313) 223.7118

T D 0 o mkn g
-
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Ms. Cyndi Tarapani
March 5, 2002
Page 2

5 a) The County Staff Report does not_incicate “that the dock may be
moved to the east side of the Property and wouyld only be required o be 50 i
iength....”  The County Staff Report does_contain the following comment .. the
Prooosed length would be Cansistent with the environmenia| cnteria of the Finellas
County Code if the dock were moved to the east side of the Property where ses
Grasses end about 50° from the seawall”  The gea grassas end abeut 8y’ from the
seawail at the proposeq dock lceation, Thus, a dock at .the eastern side of the
applicant’s property woulg be 84" in langth, not 50" as suggested in the Repart,’ 74
move the dock to the east side of the Eroperty would shift the obstruction complained of

of the objectors is manifest. The proposeg location of the dock was selecteq because it
test shetters the dock from northerly wings and'prevamr:g_boat traffic patterns off the tip
of the Devon Drive finger,

c} The Report states “it's not clear how three critena of the General
Appiicabi!fty (Section 3-91 3) are met {(and must be addresseqd prior to the isstance of a
DO)". Section 3.913 lists conditions which are to be imposed by the Community

canditions shall insure that the listed i$sUes are adequately addressed. These are not

. . . . N _—h—'—'_‘—-_._.
criteria that the appiicant js required to establish, Nonethefess, I will address the threa
issues listed in the Report: ,

1. “The propesed development cf the land wiil bein harmony with
the scale, bulk, Coverage, density, ang character of adjacent
Praperties in which it s located.” we distributed at the hearing
infarmation showing the many docks on Deven that exceed the
“standard” dock length provided in the Code. Most tellingly, the
dock of the objectors Soboleski sits on Mr. Mariani's wes| property
fine and is 90" jn length, (The Saboleskis have anciher dock on
the west side of their Property that is 98 feet in length.) Further,
Harbormaster Morris Stated at the hearing that Mr. Marianis
proposal, even at s then propased 101 foot length, was not z
navigational hazard Or obtrusive ang was in keeping with the
character of the neighberhgog,
J

' The doek &xtends 34° bayond the grass line. The 9rass line is at 61° gop the west side ofthe property
&nd 56 an the east Side of the property.
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JOHNSON, BLAKELY, POpE, BOoxor, RurpeL & BURNS, P.A.
ATTCRNZYS AND COUNSSLLGORS AT Law

Ms. Cyndi Tarapani
March 3, 2002

Page 3
2. "The proposed development is consistent with the community
cheracter of the immediate vicinity of the parcel proposed for
development.” See the answer to the preceding issue.
P 3. "The design of the propesed deveiopment minimizes adverse

effects including visuai, acoustic and oifactory and hcours of
operation impacts, on adjacent property.” The only issue here is
visual impact. This has been minimizad, given the existing sea
grass situation at this lccation. This is especially true, in light of the
nearty location of objectors Soboieskis' dock, which is of
substantiaily equal length. Apparently, it is acceptable for the
Objectors Scbaleskis to build their dock on Mr. Mariani's property
tine, but itis not acceplable for Mr. Mariani to build his dock 30 feet
from the Soboleskis® property iine. The logic of the Salboleskis is

elusive.

11 a) The Report states that “the dock can be shortened to
approximately 75 and miss the sea grass area. Clearly, this statement
miszpprehends the facts. A dock of 75" would aljow only 14’ of dock seaward of the
5€a grass area, which is plainly inadequate to accommadate the two boatiifts allowed
by Code. In fact, a lift constructed in this manner would not allow a boat to fioat at low
tide. The bow of the boat would damage the sea grass and the roof everhzang would

shade the sea grass.

(b)  The Report states “application is inconsistént with the information
contained In the County Report (specifically, the length of the dock).” The dock initially
reviewed by the County was 88 feet in length, 9' shorter than this proposed dock, That
proposal alse censisted of two bceatlifts side by side, which the County found to be
acceptable. Now the boatlifts flank the dock as suggested by the County.

[ request that you speak personally with Harbarmaster Marris regarding Mr.
Mariani's application. He is very familiar with all of the facts and circumstances

surrounding the request and the objections of the neighbors.?

2 |t is noted that the objectors Niemann ars separated from Mr. Mariani's property by the cobjectors
Soboleski. Their east praperty line is 220 feet from the lecation of the proposed dock. The impact of Mr,
Mariani's proposed dock on the Niemanns is negligible at best.
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Ms. Cyndi Tarapani
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If you have any questions, please call me.
Very truly yours,

JOHNSON, BLAKELY, POPE, BOKOR,
RUPPEL & BURNS, P A,

thy A. Jchnson, Jr.
TAJre
261632
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CITY OF CLEARWATER
PLANNING DEPARTMENT

- STAFF REPORT FOR 2/14/02 DRC MEETING

BACKGROUND INFORMATION:

APPLICANT:
PROPERTY LOCATION:
REQUEST:
APPLICATION NUMBER:
ZONING:
EXISTING USE:
ADJACENT LAND USES:
North:
South:
East: -
West:

'Mr. Christopher Mariani

183 Devon Drive

Flexible Standard Development approval to increase the
length of a permitted dock from 60 feet (50 percent of the
width of the property) to 101 feet (84 percent of the width

of$ EE&E under the provisions of Section 3-601.

FLS 02-01-03

LMDR, Low Medium Density Residential District
Single-family residential

Single-family residential
Clearwater Bay

Single-family residential
Single-family residential
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STAFF ANALYSIS

The 0.33-acre site is site located on the south side of Devon Drive approximately 1,350 feet east

of Hamden Drive. The site is vacant.

The neighborhood consists entirely of well-maintained, single-family dwellings.

The proposal includes a 498 square foot dock and two 144 square foot covered boatlifts. The
proposed dock wiil be located 2:@ feet from the east property line and 3:@ feet from the west
property line. The proposed boatlift will be located 4 feet from the west property line. All other

Code requirements regarding docks will be met.
All required building permits would need to be obtained prior to constriction.

The site is located in a stable, residential neighborhood that is undergoing redevelopment. The
request to increase the permitted length of the dock is in keeping with the established character of
the area and will provide a more environmentally sensitive situation over existing conditions.

B. FLEXIBILITY STANDARDS FOR DOCKS IN ASSOCIATION WITH SINGLE-
FAMILY DWELLINGS IN THE LMDR, LOW MEDIUM DENSITY RESIDENTIAL

DISTRICT (Section 3-601):

STANDARD REQUIRED/ EXISTING PROPOSED . |IN
PERMITTED : COMPLIANCE?
LENGTH 50 percent of the | Vacant 86 feet (71| No

maximum width  of the percent)
property {60
feet)

WIDTH Thirty-five (35) | Vacant 36 feet Yes
Maximum percent of the
width of the
property (42
feet) or fifty (50)
feet, whichever
15 less
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STANDARD REQUIRED/ | EXISTING / PROPOSED |IN
PERMITTED ‘ COMPLIANCE?
SIDE Docks: the | Vacant Yes
SETBACK center  one-third
of the lot (40

feet) or twenty
(20) feet from
any property
line, whichever
1s less
Boatlifts/service
catwalks:
minimum of ten
(10) feet from
any property line

C. FLEXIBILITY CRITERIA FOR DOCKS IN THE LMDR, LOW MEDIUM DENSITY
RESIDENTIAL (Section 2-203):

1. The proposed dock will result in ne navigational conflicts and the length of the
proposed dock will not exceed twenty-five (25) percent of the width of the waterway;

or

The Pinellas County Department of Environmental Management has issued a report |
which states that there are no navigational concerns with the proposed development. !

2. The proposed dock location needs to be adjusted to protect environmentally |
sensitive areas; or '

The Pinellas County Department of Environmental Management has issued a report
which states that the proposal is more environmentally sensitive than the existing dock

and constitute an improvement over existing conditions.

3. The property configuration precludes the placement of a dock in compliance with
the required dimensional standards; however, the proposed dock will be similar in I
dimensional characteristics as surrounding dock patterns. f
T

Not applicable as the only one of the above three criteria must be met. The first two
criteria have been satisfied.
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D. GENERAL APPLICABILITY (Section 3-913): Conditions which are imposed by the
Community Development Coordinator and the Community Development Board

pursuant to a Level One or a Level Two Approval shall ensure that:

1.

The proposed development of the land will be in harmony with the scale, bulk,
coverage, density, and character of adjacent properties in which it is located.

The proposal includes a dock as accessory to an existing single-family residence. ft will
have no tmpact on density or impervious surface ratio limitations. The immediate area
consists of single-family homes. The development will be in harmony with the scale and
cnaracter of adjacent properties. Adjacent properties are residential, The applicant will
replace an existing dock with a more, environmentally sensitive one. The development
will be in harmony with the scale and character of adjacent properties.

The proposed development will not hinder or discourage the appropriate
development and use of adjacent land and buildings or significantly impair the

value thereof,

The site is zoned LMDR District and the proposed use will be in compliance with that
zoning. The proposed development should not discourage appropriate development and

use of adjacent land buildings.

The proposed development will not adversely affect the health or safety or persons
residing or working in the neighborhood of the proposed use.

The use will not change with this proposal. The 'development will not negatively affect
the health or safety or persons residing or working in the neighborhood.

The proposed development is designed to minimize traffic congestion.
The use does not change with this proposal and will have no increased effect on traffic.

The proposed development is consistent with the community character of the
immediate vicinity of the parcel proposed for development.

The proposed development is consistent with and wil] improve the community character
of the immediate vicinity.

The design of the proposed development minimizes adverse effects, including visual,
acoustic and olfactory and hours of operation impacts, on adjacent properties.

There will be no adverse effects generated by the proposed development.
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STAFF RECOMMENDATION:

Based on the on the application, the proposal is in compliance with the standards and criteria for
Flexible Standard Development approval, with the maximum development potential and with all
applicable standards of the Community Development Code.

Therefore, staff recommends APPROVAL of the application for Flexible Standard Development
approval to increase the length of a permitted dock from 60 feet (50 percent of the width of the
property) to 101 feet (34 percent of the width of the property) under the provisions of Section 3-

601 at 193 Devon Drive.

Basis for Approval;

The proposal complies with Flexible Development and Residential Infill Project criteria

1.
under the provisions of Section 3-601;

2. The plan complies with General Applicability Criteria under the provisions of Section 3-913;
and

3. The proposed development is compatible with the surrounding area.

Condition:

1. That the final design of the dock and boatlift be consistent with the conceptual elevations

submitted or as modified by the DRC;

SAPlanning DeparimentC D B\Standard Fle\Pending Cases\3 - Up for the Next DRC\Devon 193 MarigniDevon 193 Report.doc
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JOHNSON, BLAKELY, PopE, BOKOR, RUPPEL & BURNS, P.A.
ATTORNEYS AND COITNESELLORS AT LAW

E D. ARMSTRONG (1] SCOTT C. ILGENFRITZ ZACHARY D. MESSA PHILIP M. SHASTILEN

JOHN T. BLAKEL Y FRANK R. JAKES AR “CHARLIE™ NEAL JOAN M. VECCHIOLG

BRUCE H BOKOR TIMOTHY A JOHNSON, IR, F. WALLACE POPE, JR. STEVEN H. WEIMBERGER

GUY M. BURNS SHARCN E. KRICK ROBERT V. POTTER, IR. JULIUS J. ZSCHAT!
AUDREY B, RAUCHWAY

JONATHAN S COLEMARN ROGER A LARSON
DARRYL R, RICHARDS

MICHAEL T CRONIN JOHIN R. LAWSON, JR*
ELIZABETH I DANIELS MICHAEL G. LITTLE PETER A RIVELLINI
BECKY FERRELL-ANTON MICHAEL C MARKHAM DENNIS G, RUPFEL*
MARION HALE STEPHANIE T. MARQUARDT CHARLES A SAMARKOS *OF COUNSEL
PLEASE REPLY TO CLEARWATER

FLENO 42809104550

January 25, 2002

Via Hand Delivery

Mr. Mark Parry

Planning Dept.

City of Clearwater

10C South Myrtle Avenue
Clearwater, FLL 33756

ki -
Re:  Application for Flexible Standard Approval (FLS-02.01.03) submitted by
Chris Mariani

Dear Mark;

On behalf of the applicant, Christopher C. Mariani, we enclose an original and
12 copies of an amended application in connection with the referenced case. The
applicant requests an increase in the permitted dock length from 60 feet to 101 feet as

described in detail in the enclosed application.

Also enclosed is a consent from the adjoining property owner to the left, Mark
and Diane Blum of 195 Devon Drive.

If you have any questions in connection with this application, please do not
hesitate to contact my legal assistant, Jayne Sears, or me,

Very m&
ke
imathy A. Johnson, Jr.

TAJljs
encls.
cc:  Mr. Christopher C. Mariani

#258583 v1
CLEARWATER OFFICE TAMPA OFFICE
Y11 CHESTNUT STREET 100 NORTH TAMPA STREET
L POST OFFICE BOX 1358 SUITE 18C0
EARWATER. FLORIDA 33757-1368 POST CFFICE BOX 1100
TELEPHONE: (727) 401-1818 TAMPA, FLORIDA 33601-1190
TELEPHONE (813) 723-2500

TELECOPIER (727) 452-0J05
TELECOPIER (813) 223-71 IR




SYLY

66/80/50
0353y

ONINOZ

T NG ———

MOLYNDIS3 onmcz Y aw
Ai¥3d08d QINMO LG
XINNY G ININIINOY Y

SURT A1) HILYMNYIID 195100

re=—--

ARUIIOUL - wIyy 0Javis b _ 3
N ospemy AL e

SSA0Y 101 fEEd

YIBMNH X201g .‘"'

RUNERER

00 = v oi3v03

Q09 oo 0oz ot o

N

UL IEITREERTEN
LT FEY maTad Su0pna s eam 1ae3n watw g ay
R R Seuy

IR

.Baw&d.m!...s,a
FEA BN e pAOOCTIE MRt fus Lpegrey bu saurmase Veme
SAERTID 40 AN3 Sul Hetwriping i somasod sagn fon

L VT
B33 42 L1 301 4Rk 1y Loopusaw eimi3nasasy g
wdpsap o s ) DY)28FET BOm pasgaas
gy Bupuoiesrgun 3 W3 3axr 2uy A9 paxn pun
FrUTEIST 8T8 Pue B rgbu 3 amin N aaey 11 sy

IHER RS e dT) el fo ety g cpop UCHTW g spany

[ TRrE Y

fRvabajue
TRLE ~925()
LI T

LICTELEE T YR T

o5 93l01y) Tuy

oxY By kg ot opoy
LR Lol ]

NCILYHISININGY SNY0M Jndnd
AQ OIHvAING

YaMOd KINDDD BYTZNIG
ALNIOIA axy

YILYRAVETY do AllD

|

758 A

2

1

T2

T

3084v0

e
1]
an

3 LA
s h iy -M £z
&l e L5513
ana.e,.w »u\m s 5 ou»:guo o sif vt o | EE
£ 3 Yaly Bt o
13 Nﬂawaa.wn 3 [ Ammmnw
Y EAN
~. Ao ys
" abmmn 3]3 =
TS dec] BT we qE
“forl vz o _mﬁ srles] vl 1 m-

Y101 MTEvM

¥Idy

014
OINTY Y

fa/x

0/t

OdHOD
LSAM OFF

LWL

ot wg




MAXWELL G. BATTLE, JR."
MICHAEL 5. EDENFIELD

ALSQ ADMITTED
+COLORADO
« NEW MEXICO

BATTLE & EDENFIELD, P.A.
ATTORNEYS AT LAW

206 MASON STREET
BRANDAN, FL 33E11
(813) 685-32014

FAX {8313} €84-5922

March 14, 2002

-MONTANA ] - -
(date and typos carrected lvom prior fax

of 03/14/02 which was incarrectly dated 03/15/02)
Mark Parry
Planning Department
Citv of Clearwater
100 South Myrtle Avenue
Clearwater, FL 33736

RE:  Application for Flexible Development
Standard Approval submitted by
Chris Mariani; FLS 02-01-03

Dear Mr. Parry:

I represent James and Deborah Soboleski who own the residence to the immediate
West of Mr. Chris Mariani’s lot (Lot 31, 193 Devon Drive) for which the above
application was submitted. As you already know, my clients are vehemently opposed to
Mr. Mariani’s request as it is now constituted. [ write to ask that you refrain front issutng
a decision on Mr. Mariani’s request until at least March 28, 2002 to allow us time to
provide you with additional information which we believe will be helpful to you in

reaching a fully informed decision.
The reasons that we need this additional fime are:

1) [ was just retained by the Soboleskis and I was unavailable to review the
City’s file until today. Obviously [ need some time to fully digest the file
and respond to the contents thereof: and

2) We wish to provide you with a graphic pictorial representation of how Mr.

Mariani’s proposed dock will affect the view from the Soboleskis

property. This requires actual field surveying and photography as well as

a substantial amount of computer work to generate the visual models; and

3) We need time to assemble pictorial evidence of how the proposed project
will affect the character of the neighborhood.

I hope that given the depth of opposition to Mr. Mariani’s application-that you can grant
us the additional time. 1 would not ask for the additional time if I did not truly believe
that it was necessary to provide the additional information and visual tools to you and
that this information would have an effect upon your decision.

While we are working diligently to prepare and submit the above information to
you, 1 felt that it would be appropriate to address several issues initially.  First, [ am
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concerned that vou do not

yet have a complete appltcation,
Section 4-207 | Community

It appears to me that the
Development Code requires:

1) Subsection A I2(e) requires that structura] ove
heights be depicted: and

2) Subsection A, 24 requires deta

prepared, signed and sealed by a
Engineer.

rhangs and burlding

tled plans and specifications
Florida Registered Professional

In my review of the appltcation file today, [ was unable to locate etther
the structural overhangs or detajled plans

Florida Registered Professional Engineer.

a plan depicting
and specifications signed and sealed by a

Second, we believe that the staff may have overlooked se
review. Page 4, Paragraph D2 states, inser alia, that . the proposal includes a dock as an
accessory use to an_existing single family residence.” This is incorrect. The ot is

vacant. Accordingly, the proposed dock would at this time constitute a primary use not
an accessory use. Docks are not permitted as primary uses in a residential zone.

veral key facts in their

Further, the staff report suggests that *._ the development will be in harmony with
the scale and character of adjacent properties.” This is also incorrect. While other
properties have docks, they do not have docks of the size and magnitude of the proposed
dock and boathouses. While no detailed plans were submitted with the application, a

“guesstimate™ from the sketch and photo submitted suggests that the toof line of the
boathouses at the end of the dock will approach, if not be In excess of, the height of

adjacent homes. When you consider that the boathouse roof over the larger capacity lift
will be 38 feet in length [as amended} and presumably have a boat out of the water on the

Hft much of the time, it becomes clear that the visual effact wil] be to have a small house
in the view of my clients.

Third, we suggest to you that the roof decks should be inc|
for determining the applicable standard of revi
by the dock and roofs, excluding the tie piles

Fourth, while I have not had time t
assertions, including Tim Johnson’s letter o
comments in Mr. Johnson’s March 5,2002 1

o fully review and consider Mr. Mariani’s
f March 5, 2002, 1 did note several curious
etter. I address these as follows:

1) How is it that Harbormaster Morris is supposed to be so
knowledgeable of “’._the facts and circumstances surrounding the
request and objections of the neighbors.” ? The file certainly does
not reflect that he spoke to either of my Clients. In fact they report
that he has not. In addition, it seems clear that he also did not know
that the Blums contiguous on the East do not mind having Mr.




Mariani’s dock located closer to their property line [see thejr letter
dated 03/06/2002 in your file],

2)  Mr. Johnson complains about the logic of the Soboleskis having
docks and Opposing Mr. Marian;’s project. The Soboleskis oppose
the location, size and character of the Mariani proposal, not the

the Mariani project is moved to the East adjacent 1o the Blums lot
line, they are not blocked in their view [so long as the size of the
boathouses does noi get out of scale] Both My Mariani and Mr
Johnson undoubtedly know this, but ignore jt. .

3)  Mr. Johnson complains that shifting to the Fagt will impinge upon
the Blum's view. Byt Mr. Johnson fails to mention that the Blyms
don’t object.

4} Mr. Johnson and Harbormaster Morris both appear to be ignorant of
the fact that my Clients did not bujld the docks on thejr property
[they were existing] and that they spent approximately $20.000 to
move boat lifts and address fence and landscaping issues in a manner
that benefited their nerghbors.

Very truly yours,

Maxwel] G. Battle, jr.

Ce: James and Deborah Sobolesk]

e R TR - AT
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PINELLAS COUNTY
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

WATER AND NAVIGATION REPORT

SUBJECT: Dock Preapp.
Chrdstopner Mariani
Lot 31 Devon Drive, Clearwater

FROM: Susan Pirolo ’/P
Environmer1a] Specialist [I
Department of Environmen:aj Managemen:

THRU: David L. Walker, Ir., Eav. Program Manager,\ﬁ?m»/
Water and Navigation Ssetiop -
Department of Environmentaj Managemen:

DATE: November 26, 2001

The subject site was inspectad by this Department on November 8, 2001,

PROJECT AND SITE DESCRIPTION:

The applicant proposes construct a private dock in the waters of Clearwater Harbor.
86 fi. walkout witha 26 ft. x 2.5 & catwalk, a .
roof. The total area of the dock will be 499 sf
ft. The proposed structure will be located 56 fi.
from the cast proper:y line and 31.5 . from the west property line. The total length of the
siructure will be 86 fi. and the width of the structure will be 32.5 &. The wate- depth will
be greater then 3 fr. (MLW) at the end of the proposed structure. The width of the
ravigable portion of the waterway at this location is approximately 570 ft. The structure
extends a total of 86 ft., :5.1% into the navigable waterway.

The proposed duck will consist of a 4 ft. x
2.3 ft x 36 f1. catwalk, two beat Jifts, and a

The waterfront wid:h of the property is 120

The shorelire is seawalled at this location. Oysters (Crassustrea virginica) are attached to
the seawall. Dense seagrass beds consisting of cuban shoal grass and manatee grass
(Halodule wrightii and Syringodium filifarme, respectively) are locatad offshere along the
entire prope:ty. The seagrass is located from 1 £. 10 65 fi. from the seawa!l in the area of

tae propesed dock. No emergent vegetation is present on this property.

Wildlife observed during the fieid review included a brown pelican (Pelecanus
occidentalis), cormorant (Phalucrocorax aurires), and greal egret (Casmerodius albus),
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Ficld conditions ar this site were as follows:

Depths at left sida of proposed dock:

L il il R G

Dis:ance
from seawall Deoih Nuies
> 0 0.3 (0. MLW)
1" start of mod. sparse Ha/odl.
4 start of dense Hal.
07 0.9 (0.7 ML W) very dense Halodule
20 L3 (1.1" MLW) " “
30° 1.8 (1.2 MLW) =
43’ 2.6" (2.4" MLW) - “
50° 357G MLWY) - “ -
60° 4.3 (41" MLW) moderately sparse seagrass )
8’ very sparse seagrass
70 58" (5.6 MLW) no seagrass
8y .1 (5.9’ MLW)
85’ 6.3 (6.1° MLW)

Depths at right side of proposed lifts:

Distance -
from seawail Derth Notes

n 0.2° {0.0" MLW) a few pieces horizontal concrete riprap
r start of sparse Halodule

¥ moderate Hal.

4’ dense Hal.

16 0.5 (03" MLW) ~ »er} dense Hal.

20 0.8" (0.6~ MLW) *

30 1.2 (1.0" MLW) H -

407 1.9 (1.7 MLW) - -

50 24 (22°MLW) " .

507 3.8 (3.6 MLW) H "

62’ end of dense seagrass

65’ erd of al] seagrass

700 4.6" (44" MLW)

80’ 547 (52" MLW)

86’ 3.7 (5.5 MLW)

20’ end of adj. cock to right (poles extend further), property curves to right




Nov 30 01 12:14p Dave Walker

{727)453-3371

Neote: Inner 10 (east side) to 207 (west side) of roof and structure will be over dense

Seagrass.

Depths at right (west) propenty line:

start of seagrass
dense seagrass

erd of most seagrass

Disiance
from scawall Depth Notes
0 0.2 (0.0° MLW)
6"
10" 03 (0.1 MLW)
200 0.7(0.5 MLW)
300 0.9°(07 MLW) wow
40" 1.57 (1.3 MLW)
507 2.1 (1.9 MLW)
60" 33731 MLW) 5
707 4.27(4.0° MLW)
80’  4.9° (4.7 MLW)
30’ 5.57 (5.3 MLW)

Deprhs at left (cast) propany line:

Distance
from seawall Depth

NOes

0" 0.3°(0.1° MLW)
'1!
3!
sl
10" 1.0°(0.8" MLW)
200 1.6 (14" MLW)

24"
300 22720 MLW)
40" 30729 MLWO
50°  5.5°(5.3' MLW)
60° 5.8 (5.6 MLW)

70" 6.57(6.3' MLW)
80" 6.9 (6.7 MLW)
86" 737 (7.1 MLW)

start of Halodule (mod. sparse)
dense ffalodule
very dense Halodule

W

Syringodium mixed in with Hal
mastly very dense Syringodium

still some mederate seagrass
-0 seagrass
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Zil4p Dave Walkepr (7271453-3371

COMMENTS:

v
H
L.

marianie?.doc

Seagrass beds are located along this entire property, and extend ou 1o a maximum
of 62 1. from the seawall in the arca of the proposed dock although it becomes
sparse at approximately 60 ft. It is the pelicy of this Departmect to limit
struciures Over seagrasses to 4 ft. in width and to piace the terminal platfcrms and
boat slips beyond the limits of :he seagrasses wheraver passible. In the proposed
location, the walkout would need to be lengthened by 10 feet to meet this criteria.
The applicant is advised, however, that the proposed length would be consistent
with the eavironmental! criteria of the Pineiias County Code if the dock were
moved 1o the eastern sice of the propery where seagrasses end about 50 f. from
the seawal],

The applicant is also advised that it is the policy ¢f this Department that a!l boat
slips be located adjacent to the main dock, and therefore one boat lift will need to
be locatzad on each side of the main deck,

FINDINGS:

No findings are being 1ssued at this time yending receipt of a formal application.

The applicant is advised that approvals for this project may alsc be required from the
Florida Department of Environmental Protecuon and the U, S. Army Corps of Engineers.

Any modifications required by thess agencies must be reflected in revised plans
submitted to the County.

STR:§ 1/2 8-29-13
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ck and requerted variancas as drawn in the space provided above.
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s City oF CLEARWATER

|

Post Orrice Box 4748, Cuesrwater, Flowpa 33758-4748
Crry Hatr, 112 SouTH OsceoLA AVENUE, CLEARWATER, FLORIDA 33756
TELEPHONE (727) 562-4010  Fax (727) 562-4021

CITy ATTORNEY'S OFFICE

October 14, 2002

Maxwell G. Battle, Jr, Esquire
Battle & Edenfield, P.A.

206 Mason Street

Brandon, Florida 33511-5277

Re: Deborah Groen Sobelski v. City of Clearwater and Christopher C. Mariani
DOAH Case No. 02-3637

Dear Mr. Battle:

As requested by you, enclosed is a duplicate copy of all of the items sent to the Deputy
Chief Judge of the Division of Administrative Hearing regarding the above-referenced
case. Also enclosed is our invoice for our costs.

Very truly yours,

Leslie K. Dougall-Sides

Assistant City Attorney
LDS:grh
Enclosures
S
Brian J. AUNGST, MAYOR-COMMISSIONER
WHITNEY GRAY, VICE MAYOR-COMMISSIONER Hoytr HamiTon, COMMISSIONER
Frank HiBBARD, COMMISSIONER @ BILL JONSON, COMMISSIONER

"EQUAL EMPLOYMENT AND AFFIRMATIVE ACTION EMPLOYER”



CITY OF CLEARWATER
P. 0. BOX 4748
Clearwater, Florida 33758-4748

INVOICE
DATE: October 14, 2002
TO: Maxweil G Battle, Jr., Esquire

Battle & Edenfield, P.A.
206 Mason Street
Brandon, FL 33511

RE:  Deborah Groen Sobelski v. City of Clearwater and Christopher C. Mariani
DOAH Case No. 02-3637

48 copies at $.15 per copy (singie-sided) $2.40
41 copies at $.20 per copy (double-sided) $4.20
Audio Tape of CDB August 20, 2002 Meeting $5.00
Postage $290

TOTAL $14.50
Note:

Please make check payable to
City of Clearwater and forward to-

City Attorney's Office
P. O. Box 4748
Clearwater, FL 33758-4748



Pianning Department Chvoc #:APP2002-07002/FLS 02-01-03

= r‘l 7 100 South Myrtie Avenue DATE RECEIVED:
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£ SUBMIT ORIGINAL SIGNED AND NQTARIZED APPLICATION

W SUBMIT 12 COPIES OF THE ORIGINAL APPLICATION
. = 0 [aig )
& SUBMIT APPLICATION FEES_ o &7t .

APPEAL APPLICATION

Level Ome and Level Two Reviews {Revised 07:317452)

~PLEASE TYPE OR PRINT~

APPLICATION/NOTICE OF APPEAL (Code Section 4-502.A & B)

Section 4-502.A: An appeal of a Level One approval (Flexible Standard Development} may be initiated by a property owner abutting the property which is
the subject of the approval within seven days of the date the Development Order is issued. The filing of an application/notice of appesl shalt stay the
effect of the decision pending the final determination of the case. The heanng before the Community Development Board shaill be scheduled at the first
available mesting of the Board (sufficient to provide notice under Section 4-208) and may be continued at that meeting of the Board so that the Board may
receive more information, clarification, or research. The Community Bevetopment Board shall render a decision at the meeting but not later than 7C days
from the receipt of the notice of appeal, unless the parties by mutua! consent extend the time frame for the Board's decision until a subsequent meeting

Section 4-502.8. An application/notice of appeal of appeal of any decisicn of the Cily, as provided in Section 4-501, may be initiated by the appiicant or
any person granted party status within 14 days of the decisicn. Such application shall be filed with the City Clerk in a form specified by the Community
Development Coordinater identifying with specificity the basis for the appeai and accompanied by a fee as required by Section 4-202.E. The filing of an
application/notice of appeat shalt stay the effect of the decision pending the final determination of the case.

A. APPELLANT AND AGENT INFORMATION:

APPELLANT Namvg. Peborah Groen Sobeleski

MAILING ADDRESS: 191 Devon Drive, Clearwater BeaCh, Florida 33767

PHONE NumBer. (727) 461-0264 . rAXNuMBer: (727) 466-6465

AGENT NAME: Maxwell G. Battle, Jr., Esq.; Battle & Edenfield, P.A.

MAILING ADDRESs: 206 Mason Street, Brandon, Florida 33511

PHONE NUMBER. _ (B13) 685-3014 FaX NUMBER: (813) 684-5922

B. APPEAL INFORMATION (This is an Appeal to a hearing officer of a decision
of Community Development Board regarding a Level

CHECK THE SPECIFIC APPEAL.
One approval, please see page two.)

Appeals to the Community Development Board

O  Denials ot any permit of license 1ssued under the provisions of

O  Orders, requirements, decisions or determinations made by an the Community Development Code
administrative official In the administration of the Cornmunity L} Any denials deemed to have ocourred as result of the fail f
Development Cod i , e
- Admimztrame imeer;:;r:;tnfm :e::or;emenr a:ht::s ' the Community Development Coordinatar to act within the time
s of the Cammunily Developmeant Iimits provided in this T
nor p' is Community Development Code

d  Level One (Fiexible Standard Development and Minimum
Standard; approval decisions
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r ADDRESS OF SUBJECT APPEAL {if applicable}):

i
|
[
i
l

Appeals to a hearing officer

' Decisians of the Community Developrent Board regarding Level Two approvals
XTI Decisions of the Community Development Board regarding Levef One approvals

U OTHER (as allowed by Cade)

193 Devan . Dr

SPECIFIC CASE NUMBER TO BE APPEALED (f apphcablg):

August 20, 2002

DATE OF DECISION:

APP2002-07002,193 Devon Dr.

/FLS 02-01-03

F C. BASIS OF APPEAL;

Explain in detail the basis for the appeal. Use addgitional sheets if hecessary.

-~ The development order does not comply with the Community Development Code.

The applicatton,

amended application and proposal do not comply with the Community Development Codel

The Community Development Code on its face and in practice denies appellant of her right to

substantive and procedural due process of law,

The decision of the Community Development Board was arbitrary and capriciocus,

is not supported by

the record, and otherwise does not meet

the requirements of law.

The Community Development Board was not

furnished with a completa copy of

the entire application file and/or was deprived of a reasonable

cpportunity to review the entire application file prior to its decision.

The Community Development Board denied Appellant an administrative hearing.

Please see Exhibit "A~, and Exhibit ®»p-

{August 16, 2002 correspondence from Maxwell G. Battle

to Cyndi Tarapani including attachment thereto) for additional basis of appeal.

D. SIGNATURE:

I. the unaersigned, acknowledge that all representations made n s

appheation are true and accurate 1o the best of my knowledge

/
L//f

//§ //‘/r !

STATE OF FLORIDA, COUNTY OF PINELLAS

2¢

Swom ' to  and  subscribed before me this day of

Atfrri/ AD 20} 1o me andior by

ﬂL§ﬂ§gﬂggy known has

produced as
1dentification.

1ok

/u
5 y owner of refF@sentative

/Sﬂgnature pr

Notary publsc
My commission expires /7 /// () f
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EXHIBIT A

CONTINUATION OF SPECIFICATION OF BASIS FOR APPEAL

The decision of the Community Development Board was arbitrary, capricious, and must
be reversed because:

1.

The Community Development Code on its face and as applied deprives
Appellant of her right to due process under law both substantively and
procedurally. Specifically, but without limitation, the Community
Development Code is flawed on its face because it does not provide for any
meaningful appeal. The Code gives the Board unbridled discretion to approve
the decision of the Community Development, but provides to standard of
review. Further, the Code doe provide any meaningful right to appeal.
Appellant of her procedural right to due process of law in that the Board’s
decision was based upon a selective subset of the records and facts upon
which the Community Development Coordinators’ decision was based and
because Appeilant was denied any opportunity to argue the merits of the case
while at the same time the applicant and the City were afforded such an
opportunity. The Community Development Board failed to grant Appellant
an administrative/quasi-judicial hearing to consider evidence which was part
of the application file but which was not properly provided to the Board for its
consideration at the Board’s August 20, 2002 meeting.

In spite of the requests and objections of counsel for Appeilant, the
Community Development Coordinator failed and/or refused to provide the
Community Development Board with the entire application file which formed
the basis for the original decision to issue the development order, or provided
parts of the file to the Board so late as to deprive the Board with the
reasonable opportunity to review the file. The Community Development
Coordinator failed and/or refused to provide the Board with certain exhibits
including but limited to a letter from an adjotning property owner expressing
no objection to the positioning of the dock on the East side of applicants
property as well as a letter from Pinellas County addressing environmental
aspects of the application. The applicant’s counsel was then allowed to argue
the merits of one or more of these exhibits without the exhibit being in the
record and without Appellant being granted a similar right.

The Community Development Coordinator skewed the record and the
evidence to support her own decision. The Community Development
Coordinator included exhibits supplied by the applicant and/or his counsel,
but selectively excluded exhibits furnished by Appellant. '

The board misconstrued graphic exhibits furnished by Appellant, and refused
to allow Appellant’s counsel to address the Board’s erroneous conclusions
thereabout.



Appellant has been denied procedural due process of law in this case because
the Board did not allow Appellant to argue the merits of the case. At its
August 20, 2002 meeting, the Board allowed both the Community
Development Coordinator to argue the merits of the case, but refused to allow
Appeilant or her counsel to do so.

At the August 20, 2002 meeting, a member of the Board moved to uphald the
dectsion based upon the fact that the Board Member’s opinion that the City’s
staff were professionals and therefore should be supported by the Board. In
effect the Board abdicated its responsibility to review the decisions of staff
members.

The decision of the Community Development Board is tainted by the fact that
the applicant submitted an exhibit prepared by a member of the Board. While
the particular board member abstained from the Board’s consideration of this
case, the Board did consider the exhibit in its review of the case.

The Development Order appealed from fails to comply with the requirements
of the Community Development Code, departs from the essential
requirements of law because:

A. It is based upon and concurs with the findings of the Development
Review Committee. However, except for Mark Parry’s February 15,
2002 “FAX MESSAGE” to Tim Johnson, there are no written findings
in the file [or were not on, and prior to, July 18, 2002]. If the
“comments” reported by Mr. Parry in his February 15, 2002 FAX
MESSAGE are the findings the Development Order refers to, then they
are based upon a flawed and inaccurate Staff Report. See Maxwell G.
Battle, Jr’s letter to Cyndi Tarapani dated April 26, 2002; and

B. It approves a proposal based upon a non-existent plan; and
C. It was not signed by the Community Development Coordinator; and

D. It grants relief that is inconsistent with the Flexible Standard
Development criteria under 3-601.C.1.g; and

E. It grants relief that is inconsistent with other provisions of the
Community Development Code including without limitation 1-103.A, 1-
103B.2, 1-103.E.3, 3-601.C.1.d, 3-601.C.1.e, 3-601.C.1.g and 3-913;

and

F. It grants rehef upon an application that does not comply with the
requirements of 4-202.A.24; and

G. It approves a proposal which is incompatible with the surrounding area;
and



H.  The Application was amended after the Development Review
- Commuittee concluded its review; and

I It refers to a Site Plan dated April 15, 2002 which was not in the city’s
file on the dates of four (4) reviews of the City File [3/15/02, 4/23/02,
6/06/02 and 7/18/02], the last of which was on July 18, 2002, the
Thursday before the Order was signed. There was however a single
Architectural Drawing by Plisko Architecture, P.A. AIA dated, unsigned
and unsealed with revisions of 4/10/02 and 4/11/02 entitled DOCK
PLANS. This document depicts two dock configurations. If this is the
“site plan” referred to by the Development Order, then the Development
Order 1s vague and ambiguous in that it does not clearly identify which
configuration on the “site plan” is required to be adopted by the
Condition #4.

J. Although the Development Order requires concurrent issuance of a
building permit for a residence and dock, it allows the dock to be
permitted and built without first requiring the construction of a single
family residence. If the residence was permitted but not built, this
would result in the dock being allowed as a primary, rather than
accessory use.

K. The Community Development Coordinator apparently misconstrued the
effect of Section 3-601.C.1.g to require rather than allow deviations to
the dock criteria.

INITIAL BRIEF

Standing of Appellant

Deborah L. Groen Soboleski, formerly known as Deborah L. Groen is the record
title holder of 191 Devon Drive, Clearwater, FL 33763, which property is adjacent to,
and contiguous to, the Manani property to which the Development Order is addressed
Appellant’s East property line adjoins Mr. Mariani’s West property line.

Flawed Staff Report

The Development Order concurs with the findings of the Development Review
Committee. With exception of Mark Parry’s reported comments to Tim Johnson [Fax
Message of 02-15-02], there were no wntten “findings” of the Committee in the file on,
or prior to, July 18, 2002. Further, the Development Review Committee had before it at
the time of its review a seriously flawed and inaccurate Staff Report. See Maxwell G.
Battle, Jr.’s letter to Cyndi Tarapani dated April 26, 2002. The flaws are so pervasive
and egregious as to call into question the entire review process on the Application in

-
2



question. At a minimum, allowing the Development Review Committee to act upon such
. clearly erroneous and incomplete information departs from the essential requirements of
law.

Non-Existent Plan

The Development Order appealed from approves a proposal that does not yet exist
in final form. It directs submission of a new plan for review by City Staff. It is
inappropriate to issue a Development Order that allows the “approved proposal” to be
created after the Development Order is issued. Such an approval subverts the entire
review, approval and appeal process, departs from the essential requirements of law and
violates both substantive and procedural due process rights of the Appellant under the
Florida and United States Constitutions.

Development Order Not Properly Entered

The Communtty Development Code provides that the Community Development
Coordinator may 1ssue a Development Order approving a Level One Review item. The
Development Order is signed by another City Employee. There is no indication in the
file that this City Employee is a duly authorized representative of the Community
Development Coordinator. Accordingly, the Development Order should be declared
void.

Inconsistent with Section 3-601.C.1.g
of the Community Development Code

The proposed dock does not need to be adjusted in length to protect
environmentally sensitive areas if the covered boatlifts are omitted and it is moved to the
East. The property configuration does not preclude placement of the proposed dock in
compliance with the required dimensional standards and the proposed dock is not similar
in dimensional characteristics to surrounding dock patterns. Moving the dock to the Fast
side of the Mariani lot as suggested by Appellant would serve to protect existing grass
beds. Further, under the foregoing circumstances and until proper final plans are
submitted, it can not be said unequivocally that no navigational conflicts would be
created.

Inconsistent with other Provisions of
The Community Development Code

Section 1-103.A envisions that development will be conducted in a manner that
enhances the character of the City, the preservation of neighborhoods and enhances the
quality of life. The Manani proposal violates each of these principals.

Section 1-103.B states that the CDC’s purpose is, inter alia, to ensure that
development and redevelopment will not have a negative impact on the value of

4



surrounding properties and wherever practicable promotes the enhancemf?nt of
surrounding property values. The Mariani proposal will have a dr@stic negative impact
upon the value of the Appellant’s property. On the waterfront, view 1s value.

Section 1-103.E.3 requires the protection and conservation of land values
throughout the City. The Mariani proposal contravenes this goal. It destroys the
Soboleski view and devalues their property.

Section 1-103.E.5 requires preservation of the aesthetic character of the
Community. The Mariani proposal contravenes this goal. It sets a precedent of allowing
covered boat lifts that rival many residences in size.

Section 1-1-3.E.6 indicates that open spaces should be provided through efficient
project design and layout that addresses appropriate relationships between buildings on
the project site and adjoiming properties. The Mariani proposal attempts to crowd the site
at the waterfront when open space could be fostered by moving the dock to the East side
of the property and/or deleting the covered portion of the lifts.

Section 3-601.C.1.d prohibits vertical sidewalls on any dock or boatlift. The
Manani proposal contains vertical sidewalls as a portion of the roof in controvention of
this section. The vertical sidewalls add to the perception of mass of the structure.

Section 3-601.C.1.e provides that no more than two slips can be created. The
Mariani proposal includes tie piles along with boatlifts, which effectively creates more
than two slips in contravention of this section.

Failure to Provide Complete Plans
in Compliance with Section 4-202.A.24

Section 4-202.A 24 requires that complete plans be submitted with the application
which are signed and sealed by a Florida Registered Professional Engineer. It clearly
says “shall” be accompanied by such plans. Under Section 8-101.E, “shall” means
mandatory in nature. This was not done by Mariani. Given the clear mandate of Section
8-101.E, the requirement can not be waived. The result is that neither the Staff, the
Community Development Board or the Community Development Director had before
them a complete application. Nor did they have an accurate and specific plan of the actual
proposed size {height, width and depth) of the proposed dock, covered boatlifts, and slips
from which to properly evaluate the proposal. Similarly, affected property owners have
been denied the same information. Accordingly, the proposal can not have been properly
evaluated and approved because the application did not comply with the Community
Development Code. By proceeding to process the application the Community
Development Coordinator departed from the essential requirements of law.



Incompatibility with Surrounding Area

The proposal is not compatible with the surrounding area. A review of the
materials submitted by James and Deborah Soboleski clearly show that there are no
private docks with dual covered lifts of the size proposed by Mariani. The Mariani
proposal constitutes a substantial departure from the character of docks in the
neighborhood.

Amendment after Review

The Mariani proposal was repeatedly amended after the Development Review
Committee completed its review. Accordingly, the Development Review Committee
reviewed and commented upon a different proposal than the Planning Director ostensibly
approved. None of the surrounding property owners appear to have been notified of the
amendments, and certainly none of them could possibly have any idea of what the end
result might be because the final plan still has not been submitted. Accordingly, the City
Planning Department has not acted in accordance with its own Codes and has departed
from the essential requirements of law.

April 15, 2002 Site Plan

The Development Order requires compliance with an April 15, 2002 Site Plan.
No such site plan was in the file on July 18, 2002 [nor on 3/15/02, 4/23/02 or 6/06/02]. If
such a site plan exists [and was submitted], it has been shielded from Public view.
Further, it clearly was not evaluated by Staff prior to the Development Review
Committee Meeting, or by the Development Review Committee because no such plan
could have existed at that time by simple examination of the dates of each. If the “Site
Plan” referred to is the Plisko Architecture, P.A. “DOCK PLANS” revision dates 4-10-02
and 4-11-02, the order is too vague and ambiguous. It does not clearly identify what
portion of the Plisko “DOCK PLANS” is to be incorporated into the revised plans to be
submitted in accordance with Condition #4.

Accessory Use

The Development Order requires only that a residence permit be issued at or
before the dock permit is issued. It does not requires that the residence be constructed
first. The issuance of a permit to build a residence does not require that the residence be
built. Unless the residence is built, the dock would be an impermissible primary use
rather than an accessory use. Accordingly, the Development Order departs from the
essential requirements of law by not requiring that the residence be constructed before the

dock.



Community Development Coordinator
Misconstrued Section 3-601.C.1.g

It appears that the Community Development Coordinator misconstrued Section 3-

601.C.1.¢ to require rather than allow the granting qf a deviation from the liiock Crlf?ﬂ: 1,1:
any of the 3 criteria for deviation was met. S;ct}?n 3-601.C.1.g uses the tzg‘n 1 mtifle
which under Section 8-101.F means “permissive , not mandatory. Accor mgby,Mr
Community Development Coordinator was not required to grant the relief sought by Mr.

Mariani.

ADOPTION OF PRIOR POSITIONS

In addition to the foregoing issues, Appellant adopts the positions set forth in
Maxwell G. Battle, Jr.’s letters dated March 14, 2002, Marqh .27, 2002 and April 26,
2002, copies of which are attached to this Application for Administrative Appeal.

WITNESSES AND PROOF

At hearing the appellant intends to offer additional argument, testimony from live
witnesses and tangible evidence. Witnesses may include a Flonda Regstered
Professional Engineer, a Florida Registered Land Surveyor, one or more Flonda Licensed
Real Estate Brokers, one or more Flonida Licensed Real Estate Appraisers, a duly
licensed Florida Contractor and lay witnesses. These witnesses will be designated more
fully at a later date.

CONCLUSION AND REQUESTED RELIEF

For the reasons set forth herein above, the Development Order, and the decision
of the Community Development Board in Case No. APP2002-07002 must be reversed
and the application in Case No. FLSO2-01-03 denied. In the alternative, the Development
Order should be modified to require moving the proposed Mariani dock to the Fastern
most side of his Lot and deleting the covered lift portions of the dock.



CDB Meeting Date:  August 20, 2002

Case Number; APP2002-07002
Agenda [tem: E]l
CITY OF CLEARWATER
PLANNING DEPARTMENT
STAFF SUMMARY OF EVENTS

OWNER: Christopher C. Mariani

APPLICANT/

APPELILANT: Deborah L. Groen Soboleski (191 Devon Drive)

APPLICANT’S

REPRESENTATIVE: Maxwell G. Battle, Jr., Attorney

LOCATION: 193 Devon Drive

REQUEST: Appeal of a Level One (Flexible Standard Development) decision

by the Community Development Coordinator who approved
certain deviations to the dock requirements for the property located
at 193 Devon Drive, under the appeal provisions of Section 4-501
of the Community Development Code.

BASIS OF STAFF’S DECISION:
This 0.32-acre site is located on the south side and terminus of Devon Drive, approximately

1,350 feet east of Hamden Drive. The site fronts on a channel off of Clearwater Harbor and is

currently vacant.

On January 18, 2002, Mr. Timothy Johnson, Jr., Esquire, filed an application for Flexible
Standard Development approval on behalf of Mr. Christopher C. Mariani (property owner) for a
dock. It was later amended and refiled on January 28, 2002. (Refer to Exhibit A) This
application requested an increase in the permitted length of a dock from 60 feet to 101 feet, due
to the proximity of sea grasses. Following the DRC meeting of February 14, 2002, the applicant
submitted a second amendment to the application. The March 5, 2002 submittal imcluded a letter
stating the overall length of dock would be 95 feet (refer to Exhibit B.) An April 14, 2002 letter
and accompanying site plan included a 92-foot long dock (refer to Exhibit C).

Section 3-601.C.1.b of the Code provides that the length of docks and boatlifts that serve a
single-family dwelling shall not exceed 25 percent of the waterway or half of the width of the
property measured at the waterfront property line, whichever is less. In this case, the lot is 120
feet wide at the east, waterfront property line and the waterway is approximately 700 feet wide.
In this case, half of the lot width is used to determine permitted length of the dock and is 60 feet.

Staff Report — Community Development Board — August 20, 2002 - Case APP2002-07002 - Page |



The proposed dock was shown 128 feet from the extended east property line and 44 feet from the
extended west property line. The boatlift location was shown 30 feet from the west property line.

Section 3-601.C.1.g of the Code provides for deviations from dock requirements for single-
family (and two-family) dwellings. The Community Development Coordinator may grant
deviations as part of a Level One, Minimum Standard review, provided signed and notarized
statements of no objection are secured from both adjacent waterfront property owners. In the
event such statements cannot be obtained, deviations are reviewed under Flexible Standard

Development applications, based on one of the following criteria:

That the proposed dock will result in no navigational conflicts and the length of the
proposed dock will not exceed 25 percent of the width of the waterway; or
The proposed dock location needs to be adjusted to protect environmentally sensitive

1)

2)

areas; or
The property configuration precludes the placement of a dock in compliance with the

required dimensional standards; however, the proposed dock will be similar in
dimensional characteristics as surrounding dock patterns,

3)

The applicant was not able to provide statement of no objection from both adjacent waterfront
property owners and applied as part of a Level One, Flexible Standard Development review.
Consent was provided from the adjacent property owner to the east (“left”), at 195 Devon Drive,
within the application submittal (Exhibit A). As part of his submission, the applicant provided
documentation from the Pinellas County Department of Environmental Management stating that
there are no navigational concerns associated with the proposed dock. It was also stated that the
proposed structure is more environmentally sensitive than the existing structure, reducing
negative environmental impacts to existing sea grasses. The Development Review Committee
(DRC) reviewed the application on February 14, 2002. There were no objections raised by the
DRC whose members include the Environmental Manager of the Public Works Administration

and Harbormaster.

The application was approved by the Community Development Coordinator (Planning Director)
through its designee (Assistant Planning Director) on July 22, 2002 (refer to attached Staff
Report and Development Order for case FLS 02-01-03, Exhibits D and E). It should be noted

that the Community Development Coordinator supervised the review of this application and the
decision made, as is done with all cases. During the Coordinator’s absence from the office, the

Assistant Planning Director was designated to act on behalf of the Planning Director on all
matters, including the issuance of the Development Order. The application was approved with

the following bases and conditions:

Staff Report — Community Development Board - August 20, 2002 — Case APP002-07002 - Page2



Bases for approval:

1. The proposal complies with the Flexible Standard Development criteria under the provisions

of Section 3-601.C.g;
2. The proposal, as amended, is in compliance with other standards in the Codc'including the

General Applicability Criteria per Section 3-913; and
3. The development, as amended, is compatible with the surrounding area.

Conditions of approval:

1. That a building permit for the proposed dock only be issued concurrently with, or subsequent

to, building permit issuance for a principal, residential structure on the site;
2. That the proposed dock be relocated farther east (with the dock head centered on the

midpoint of the waterfront property line, as measured at the seawall) and constructed perpen-

dicular to the waterfront property line;
That the relocation of the dock meet alj criteria under Section 3-601.C.1; and

4. That revised plans reflecting conformance with condition #2 be submitted with the building
permit application, to the satisfaction of staff.

L)

APPEAL:
Section 4-504 of the Code, Community Development Board Appeals, states that appeals may be

filed from a Level One (Flexible Standard Development) approval from an abutting property
owner. This appeal was filed on July 26, 2002 by the abutting property owners to the west
(Deborah L. Groen Soboleski. — 191 Devon Drive). Refer to Exhibit F. The appeal was properly

filed.

AUTHORITY OF THE COMMUNITY DEVELOPMENT BOARD TO HEAR APPEALS:
The Community Development Board has the authority to hear appeals from Level One approval
decisions, including Flexible Standard Development applications, in accordance with Section 4-
501.A.2 of Community Development Code. In this case, the decision by the Community
Development Coordinator was the July 22, 2002 Development Order to the applicant’s
representative, Timothy Johnson, approving the application for Flexible Standard Development.

Upon receipt of a notice of appeal/application from an abutting property owner, it shall be placed
on consent agenda of the next scheduled meeting of the Community Development Board. The
appeal may be removed from the consent agenda by a vote of at least four members of the Board.
If the appeal is not removed from the consent agenda by the Community Development Board, the
decision of the Community Development Coordinator (Planning Director), is confirmed as part
of the consent agenda by a vote of a majority of the members of the Board. If the appeal is
removed from the consent agenda, the Community Development Board shall review the
application, the recommendation of the Community Development Coordinator, conduct a guasi-
judicial public hearing on the application (per Section 4-206) and render a decision in accord-
with Section 4-206.D.5. Due to notice requirements, should the appeal be removed from the
consent agenda, the full review of the CDB will be scheduled for the September 17, 2002 public

hearing.

Staff Report — Community Development Board - August 20, 2002 — Case APP2002-07002 - Page 3



Pursuant to Section 4-504.C of the Community Development Code, in order to grant an appeal,
overturning or modifying the decision appealed from, the Community Development Board shall

find that based on substantial competent evidence presented by the applicant or other party:

1) The decision appealed from misconstrued or incorrectly interpreted the provisions
of the Community Development Code; _
2) That the decision will be in harmony with the general intent and purpose of the

Community Development Code; and
3) Will not be detrimental to the public health, safety and general welfare.

R S

Prepared by Planning Department staff: _ "~
Mark Parry, Planner

ATTACHMENTS:
Aerial Photograph of Site and Vicinity

Zoning Atlas Map
Exhibits A-F

Si\Planning DepartnentC D BAPPEALS\Devon 193 Mariani dock\Devon 193 STAFF REPORT appeal doc
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CASE#: 7% oTomi

Planning Department . 2l
eawater 100 South Myttle Avenue DATE RECEIVED:
Clearwater, Florida 33756 RECEIVED BY (staff initials): __s#1-/7
W Telephone: 727-562-4567 ATLAS PAGE # z94 A
Fax: 727-562-4576 ZONING DISTRICT: __ £+=1P £

LAND USE CLASSIFICATION:

ADJACENT PROPERTIES!

O SUBMIT ORIGINAL SIGNED AND NOTARIZED APPLICATION NORTH: LéxD £ o
. . SQUTH:
O SUBMIT 12 COPIES OF THE ORIGINAL APPLICATION including folded site plans WEST: f ?
EAST: ¥ i

ZONING & LAND USE CLASSIFICATION OF

O SUBMIT APPLICATION FEE $

FLEXIBLE STANDARD DEVELOPMENT APPLICATION

(Revised 8/10/01)

~PLEASE TYPE OR PRINT~ use additionat shests as necessary

A. APPLICANT, PROPERTY OWNER AND AGENT INFORMATION: (Section 4-202.A)

CHRISTOPHER C. MARIANT

APPLICANT NAME:
310 Live ©Qak Lane, Large, FL 33770

MAILING ADDRESS:

PHONE NUMBER; __2/~421-8021

E-MAIL ADDRESS:

638-2932 £AX NUMBER: ) gg oz Efz

P TR

CELL NUMBER: :
UJ g ]

PROPERTY OWNER(S): Same as applicant o

{Must include ALL owners) - JAN 2 F; Zﬂﬂl’

IR

TIMOTHY A. JOHNSON, JR., ESQUIRE PLANNING & DEVELOPHE T

AGENT NAME(S):

g,

SVCS

Johnson, Blakely, Pope, Bokor, Ruppel & Burns, P.A. GV OF CLEAHWS TER
MAILING ADDRESS: 911 Chestnut Street, Clearwater, FI, 33756

timj@jbpfirm.com PHONE NUMBER: 727-461-1818

E-MAIL ADDRESS!

FAX NUMBER: 727-462-0365

CELL NUMBER:

B. PROPOSED DEVELOPMENT INFORMATION:

None (vacant lot) - Will become 193 Devon Drive

STREET ADDRESS of subject site:
Lot 31, Bayside Sub., together with lands southerly - See Exhibit

LEGAL DESCRIPTION:
{il not listed here, pleasa note the location of this documesnt in the submiltal)

PARCEL NUMBER: 08/29/15/04914/000/0310
Approx. 118' x 120'

PARCEL SIZE:

{acres, square feet}
ngle-family residential

PROPOSED USE AND SIZE: e ammn e L e e e et
{number of dwelling units, hotal rooms or square footage of nonresidantial usa)

private dock101l* in length where 60' is the maximum allowed

DESCRIPTION OF REQUEST(3):
{include all requesied code davistions: e.g. reduction in requirad number of parkmg spacss, specific usa, etc.)

by Code. The dock is 98' in length with a step-down of 3' for a total length of
101
DOES THIS APPLICATION INVOLYE THE TRANSFER OF DEVELOPMENT RIGHTS (TDR), A PF&EVIOUSLY APFROVED PLANNED UNIT
DEVELOPMENT, OR A PREVICUSLY APPROVED (CERTIFIED) SITE PLAN? YES __ NO {if yes, attach a copy of the applicable
dugyumerits)

'A"
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"E. SUPPLEMENTAL SUBMITTAL REQUIREMENTS: (Section 4-202.A)
SiIGNED AND SEALED SURVEY (including dimensions of property) — One original and 12 copies;

COPY OF RECORDED PLAT, as applicable;
PRELIMINARY PLAT, as required;

LOCATION MAP OF THE PROPERTY;

o o o o 0

TREE SURVEY (including existing trees on site and within 25" of the adjacent site, by species, size {DBH 4° or greater), and location
including drip lines and indicating trees to be removed); '

GRADING PLAN, as applicable

@]

SITE PLAN SUBMITTAL REQUIREMENTS: (Section 4-202.A)

SITE PLAN with the following information (not to exceed 24" x 3687):

All dimensions;

North arrow;

Engineering bar scale {minimum scale one inch equals 50 feet), and date prepared;

Location map;

index sheet referencing individual sheets included in package:

Faootprint and size of all EXISTING buildings and structures;

Footprint and size of afl PROPOSED buiidings and structures;

All required setbacks;

Alt existing and proposed points of access;

All required sight triangles;

\dentification of envirenmentally unique areas, such as watercourses, wetlands, tree masses, and specimen
trees, including description and location of understory, ground cover vegetation and wildlife habitats, etc;
Location of all public and private easements;,

Location of all street rights-of-way within and adjacent to the site; :
Location of existing public and private utilities, including fire hydrants, storm and sanitary sewer lines, manhcles and lift stations, gas
and water lines; '
All parking spaces, driveways, loading areas and vehicular use areas, including handicapped spaces;
Depiction by shading ar crosshatching of all required parking lot interior landscaped areas; -
Location of all refuse collection facilities and enclosures (minimum 12'x10° clear space);

Location of all landscape material;

Location of all jurisdictional lines adjacent to wetlands;

Lacation of all onsite and offsite storm-water management facitities;

L pcation of ali cutdoor lighting fixtures; and

Location of alt existing and proposed sidewalks

FELETETE R e

N

SITE DATA TABLE for existing, reguired, and proposed development, in written/tabular farm:
Land arez in square feet and acres;
Mumber of EXISTING dwelling units and PROPOSED dweiling units;
Gross floor area devoted to each use;
Parking spaces: total number, presented in tabular form with the number of required spaces;
Total paved area, including ail paved parking spaces and driveways, expressed in square feet and percentage of the paved vehicular area;
Size and species of all landscape material, '
Official recards book and page numbers of all existing utility easement;
Buiiding and structure heights;
impermeable surface ratio (1.5.R.}; and
Floor area ratio (F.A.R.) for all nonresidential uses

RERREAREE N RN NN

01 REDUCED SITE PLAN to scale (8 ¥ X 11) and color rendering if possible

O FOR DEVELOPMENTS OVER ONE ACRE, provide the following additional information on site plan:
One-foot contours or spet etevations on site;

Offsile elevations if required to evaluate the proposed stormwaler management for the parcet;
All gpen space areas;

Location of all earth or water retaining walls and earth berms;

Lot lines and building lines (dimensioned);

Streets and drives (dimensioned);

Buiiding and structural setbacks {dimensioned);

Structural overhangs,
Tree Inventory, prepared by a “certified arborist”, of afl trees 8™ DBH or greater, reflecting size, canopy {drip lines) and condition of such trees
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L. SIGNATURE:

I, the undersigned, acknowledge that all representations made in this’ STATE OF FLORIDA, COUNTY OF PINELLAS A;‘%

application are true and accurate to the best of my knowledge and Sworn 1o and subscribed before _me this . day of

authorize Gity representatives to visit and photograph the property ___January . AD 2002 to .me  andlor by

described in this application. Christopher T, Mariani ) who is personslly known -z~
-prodUcEd a5~
-idemitAzaticn,

EXPIR

uly 4, 2004

/ —%/‘é/ffmﬁ%ﬂ, b )

Signature of property owner or representative Notary public,
Christopher C. Mariani My commission expires:

LINDAR. CUNNINHA B
MY COMMISSION # CC 952975

Bonded Thru Notary Public Underwriters

M. AFFIDAVIT TO AUTHORIZE AGENT:
CHRISTOPHER C. MARIANI

(Narmaes of all property owners)

1. That (I am/we are) the owner(s) and record titfe holder{s} of the following described property (address or general location);
Lot 31, Bayside Subdivision, together with lands Southerly - See Exhibit "A"

(Parcel No. 08/22/15/04914,/000/0310)

2. That this property constitutes the property for which a request for a: {describe request)
Deviation from Section 3-601(C) (b) of the Clearwater Community Development Code

to allow dock 101' in length.

Timothy A. Johnson, Jr., of Johnson,

3. That the undersigned (has/have) appointed and (does/do) appoint:
Blakely, Pcpe, Bockor, Ruppel & Burns, P.A,

as (hisitheir) agent{s) to execute any pelitions or other docurments necessary to affect such petition;
3. That this affidavit has been executed to induce the City of Clearwater, Florida to consider and act on the above described property;

4. That the applicant acknowledges that all impact fees (parks and recreation, traffic, etc.) will be paid PRIOR to the issuance of a building permit
certificate of occupancy, or other mechanism, whichever occurs first,

5. That site visils to the property are necessary by City representatives in order to process this application and the owner authorizes City
representatives to visit and photograph the property described in this application;

6. That (I/we), the undersigned authority, hereby certify that the foregoeing is true ang-co ét

Z// < \
-/7?4"/37 P s T e

Property Owner ‘Thristopher C. Mariani

Property Owner

STATE OF FLORIDA,
COUNTY OF PINELLAS

Before me the undersigned, an cfficer duly commissioned by the iaws of the State of Florida, on this .} ~ day of
January , 2002  personally appeared hristopher C, Mariani Who having besn frst auly sworn
Deposes and says that he/she fully understands the contents of the affidavit that he/she sigp}ed. . S \
1 ~-/,"I
sl Ky

My Commission Expires:

R,

LfN
Ldaa

EXPIRES: oy 4, 2004

S'\Panning Department\A pplication Forms\develfopment review\comprehensive infill application2 doc Bondsd Thes Notary Py Undamwrhers
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5)

6)

The proposed development is consistent with the community character of
the immediate vicinity of the parcel proposed for development.

Bayside Subdivision is a Clearwater Beach subdivision of waterfront lots, many
of which have docks and boat slips. As previously described, the proposed
project is consistent with existing docks and lifts on this finger of the subdivision.

The design of the proposed development minimizes adverse effects,
including visual, acoustic and olfactory and hours of operation impacts on

adjacent properties.

The proposed dock and lift are of an attractive design and will not adversely
affect adjacent properties. The dock has been designed to eliminate adverse

environmental effects.

Flexibility Criteria:

In accordance with Section 3-601, Dock/Marina Standards of the Clearwater

Community Development Code, "...applications may be approved by the
Community Development Coordinator through a Level One ({flexible standard)

approval process based on one of the following:

The proposed dock will resuit in no navigational conflicts and the length of
the proposed dock will not exceed twenty-five (25) percent of the width of

the waterway, or

The proposed dock location needs to be adjusted to protect
environmentally sensitive areas; or

The property configuration precludes the placement of a dock in
compliance with the required dimensional standards; however, the
proposed dock will be similar in dimensional characteristics as

surrounding dock patterns.”

Although only one of the above criteria is required by Code, the proposed dock and boat
lift meet all three criteria, as follows:

i,

The proposed dock length of 101 feet is 17.57% of the width of the waterway.
Based on this percentage and the nearby 98 and 90’ docks, the proposed dock

will not affect navigation.

The Applicant has designed the dock and boat slip in a manner to protect
existing sea grass beds.

The proposed dock is similar to other docks in the surrounding neighborhood as
stated in the foregoing General Applicability Criteria No. 1.

#257737 V1
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sDonald E. Armsiron_ Jr,
Professional Land Surveyor
80 Highland Ave., #3
Tarpon Springs, Florida 34689
Phone (727) 945-1073
Fazx (7.27) 945-8843

. Sec. B Twp. 29 5., Rng. 13
CERTIFIEDR _TQ: CHRISTOPHER . MARIANI Pineliap County. Fledige
DAVID E. PLATTE, ESQUIRE Fleld Book 25 "Page 10
COMMONWEALTH LAND TITLE INSURANCE COMPANY, INC.

Job #20i 39

Legal Description;

Lot 31, REPLAT OF BAYSIDE SUBDIVISION, as recorded in

Plet Book 23, Pages 18 ond 19, of the Public Records :9;

of Pinellos County, Florida, together with those lands )

lying Southerly of saig Lot 31, os shown on soid Plat 3

DEVON DR[VE of REPLAT OF BAYSIDE SUBDIVISION, to the tine -

R/W Size Varies ~ Asph. Pumt, o designated “"Sulkhead Line” on said Plat. More particularly

Overhead Utility Wires described as follows: L

noite Bench — o paall oedin ot the Northeost corner of said Lot 31, RepLaT G

Mark N. Rim Of 2 Conc. Curp OF BAYSIDE SUBDIVISION; thence S45°16'30%, along vi
Senitary Sewer :

Mon Hole Eleq e the Easterly line of said Lot 31, 118.19 feet te a point

, olong said "Bulkhead Line" qgs shown on said Plat;
4.89 thence along said "Bulkhead Line", 105.60 feet along
W°°g°lljeﬁ”ly . the arc of o curve to the right hoving a radius of 145.00
Utility Box 5\ PR 5/8" feet, chord of 10328 feet, chord bearing 569'06'09"w,
F.CM. 474 > RLS. 3932 (hence 389°37°36"W, 15.00' feet along soid "Bulkhead
P.RM. (P) ) f Line”; thence N0OO'22'24"w, 108.39 feet olong the Westerly
N ( line of soid Lot 31; thence 31.3g feet olong the arc of q
~1. 4+ Choin \) Surve tp the left, hoving o radius of 40.00 feet, chord of
. Link Fence 7\5‘. 30.56 feet, chord bearing NE7°26'35"E, to the Peint of
NE435'54"W 12 0.7 Wide x £.5' Beginning.
34.82 S:lw Masonry Wall \3‘9\-3 &'
NE4'44 .
34.35" (M) F.C.M, ®- - LOT 30
O3 474 VACANT
o o L O T 3 1 Denctes Elevation Spot Shot
™ 5,) Efevotions shown are based upon
g = o NGvD-1929 Datum, Pineligs County
= = Bench Mark #0E=2, Map # 154,
> VACANT Elevation = 5714
g
[}
g . /
ol = 4a o - Zone Line As
+

/ Scaled From
.
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PINELLAS COUNTY
DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

WATER AND NAVIGATION REPORT

SUBJECT: Dock Preapp.
Christopher Mariani

Lot 31 Devon Drive, Clearwater

FROM: Susan Pirolo jp
Environmental Specialist I1
Department of Environmental Management

THRU: David [.. Walker, Jr., Env. Program Manager,ﬁ?ﬂa/
Water and Navigation Section

Department of Environmental Management

DATE: November 26, 2001

The subject site was inspected by this Department on November 8, 2001.

PROJECT AND SITE DESCRIPTION:

The applicant proposes construct a private dock in the waters of Clearwater Harbor.

The proposed dock will consist of a 4 ft. x 86 ft. walkout with a 26 ft. x 2.5 ft. catwalk, a
2.5 ft x 36 ft. catwalk, two boat lifts, and a roof. The total area of the dock will be 499 sf.
The waterfront width of the property is 120 ft. The proposed structure will be located 56 ft.

from the east property line and 31.5 ft. from the west property line. The total length of the
structure will be 86 ft. and the width of the structure will be 32.5 ft. The water depth will

be greater than 5 ft. (MLW) at the end of the proposed structure. The width of the
navigable portion of the waterway at this location is approximately 570 ft. The structure
extends a total of 86 fi., 15.1% into the navigabie waterway.

The shoreline is seawalled at this location. Ovysters (Crassostrea virginica) are attached to
the seawall. Dense seagrass beds consisting of cuban shoal grass and manatee grass
(Halodule wrightii and Syringodium filiforme, respectively) are located offshore along the
entire property. The seagrass i1s located from 1 fi. to 65 ft. from the seawall in the area of
the proposed dock. No emergent vegetation is present on this property.

Wildlife observed during the field review included a brown pelican (Pelecanus
occidentalis), cormorant (Phalacrocorax auritus), and great egret (Casmerodius albus).



Field conditions at this site were as follows:

Depths at left side of proposed dock:

Distance
from seawall

Denth

Notes

0’
P
4
10
20°
30°
40
50°

0.3’ (0.1' MLW)

0.9’ (0.7' MLW)
1.3’ (1.1 MLW)
1.8 (1.2 MLW)
2.6’ (2.4° MLW)

3.5 (33 MLW) ___ "

60’
62

4.3 (4.1" MLW)

707
80°
86’

Depths at right side of proposed lifts:

[Distance

5.8° (5.6° MLW)
6.1 (5.9° MLW)
6.3" (6.1 ML W)

from seawall  Depth

start of mod. sparse Halodule
start of dense Hal.
very dense Halodule

13 33
113 (13
i

(13 (13

moderately sparse seagrass

... YETY SPAISE scagrass

no seagrass

Notes

a few pieces horizontal concrete riprap
start of sparse Halodule

moderate Hal.

dense Hal.

very dense Hal.

113 113

33 113

e e R

end of dense seagrass

0 (.27 (0.0° MLW)

5

5

4

1y 0.5 (0.3° MLW)

20 0.8° (0.6" MLW)

30 1.2 (1.0° MLW)

40" 1.9° (1.7 MLW)

50° 2.4 (22 MLW)

60’ 3.8 (3.6 MLW)__

62 e tndof
65 e cmeeemimeemim e &0 0f all seagrass
20° 4.6° (4.4 MLW)

807 5.4 (5.2 MLW)

36" 5.7 (5.5 MLW)

90

end of ad). dock to right (poles extend further), property curves to right

Vs /g



COMMENTS:

1.

Seagrass beds are located along this entire property, and extend out to a maximum
of 65 ft. from the seawall in the area of the proposed dock although it becomes
sparse at approximately 60 ft. It is the policy of this Department to limit
structures over seagrasses to 4 ft. in width and to place the terminal platforms and
boat slips beyond the limits of the seagrasses wherever possible. In the proposed
location, the walkout would need to be lengthened by 10 feet to meet this criteria,
The applicant is advised, however, that the proposed tength would be consistent
with the environmental criteria of the Pinellas County Code if the dock were
moved to the eastern side of the property where seagrasses end about 50 f. from

the seawall.

The applicant is also advised that it is the policy of this Department that all boat
slips be located adjacent to the main dock, and therefore one boat lift will need to

be located on each side of the main dock.

FINDINGS:

No findings are being issued at this time pending receipt of a formal application.

The applicant is advised that approvals for this project may alsg be required from the
Flonda Department of Environmental Protection and the U. S. Army Corps of Engineers.
Any modifications required by these agencies must be reflected in revised plans

submitted to the County.

STR: § 1/2 8-29-15

marianie2.doc
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JOHNSON, BLAKELY, POPE, BOKOR, RUPPEL & BURNS, P.A.

ATTORNEYS AND COUNSELLORS AT LAW

E D ARMSTRONG I SCOTT C ILGENERITZ ZACHARY D. MESSA PUILIF M. SHASTEEN
TOHN T. BLAKELY FRANK R. JAKES AR “CHARLIE® NEAL JOAN M. VBCCHIOLI
BRUCE K. BOKOR TIMOTHY A JOHNSON, JR. F. WALLACE POPE, JR. STEVEN H. WEINBERGER,
SUY M. BURNS SHARON B KRICK ROBERT V. POTTER, IR, JULIUS J. ZSCHAU
IONATHAN 8. COLEMAN ROGER A. LARSON AUDREY B RAUCHWAY

MICHAEL T CROMIN JOHN R. LAWSON, JR* DARRYL R. RICHARDS

ELIZABETH J. DANIELS MICHAEL G, LITTLE PETER A. RIVELLINI

BECKY FERRELL-ANTON MICHAEL C. MARKHAM DENNIS G. RUEPEL*

MARION HALE STEPHANIE T. MARQUARDT CHARLES A SAMARKOS *OF COUNSEL

FLEASE RBPLY TO CLEARWATER

FILENC. 42808.104550

March 5, 2002

Ms. Cyndi Tarapani
Community Development Coordinator
City of Ciearwater

Planning and Development

Services Administration

100 South Myrtle Avenue, 2™ Floor
Clearwater, FL

Re: .,_. T 93 Devon Drive — Mariani Dock Flexible Standard

DevéiopFﬁen‘f‘ﬂpproval

Dear Ms. Tarapani:

This letter is written in response to the report of the DRC meeting of February
15, 2002, in connection with the referenced matter (the "Report”). While this letter will
address the issues raised in the Report, it also serves as an amendment to Mr.
Mariani’s application for flexible standard development approval. Specifically, enclosed
is a drawing of Mr. Mariani's revised proposed dock. The overall length of the newly
designed dock is 95 feet, which is 6.5 feet shorter than the design originally submitted.
In addition, the roof length over the larger capacity lift has been reduced from 48 feet to
38 feet and now equals in dimension the roof over the smaller capactty lift. The total
dock square footage is now 476.25 square feet, versus the 498 feet previously
requested. Each of the two boatlifts has a coverage area of five hundred and thirty two
532 feet, although it does not appear that this is a factor to be considered in whether to

approve the application.

Turning to the Report, | will respond to the staff comments where corrections are
appropriate or additional information is requested. The paragraph numbers listed below
correspond with the paragraph numbers in the Report:

: 'FAMPA OFFICE
100 NORTH TAMPA STREET
SUITE 1800
POST OFFICE ROX 1100
TAMPA, FLORIDA 33601-1100

ELhPIT Bl

CLEARWATER OFFICE
911 CHESTNUT STREET
POST GFFICE BOX 1368
CLEARWATER, FLORIDA 33757.1365
TELEPHONE. (727)461-1518§

TELECOPIER (727) 462-0363
TELECOPIER (813) 223- 711k



JOHNSON, BLAKELY, POPE, BOKOR, RUPPEL & BURNS, P.A.
ATTORNEYS AND COUNSELLORS AT LAW

Ms. Cyndi Tarapani
March 5, 2002
Page 3

2. "The proposed development is consistent with the community
character of the immediate vicinity of the parcel proposed for
development.” See the answer to the preceding issue.

3. "The design of the proposed development minimizes adverse
effects including visual, acoustic and olfactery and hours of
operation impacts, on adjacent property.” The only issue here is
visual impact. This has been minimized, given the existing sea
grass situation at this location. This is especially true, in light of the
nearby location of objectors Soboleskis' dock, which is of
substantially equal length. Apparently, it is acceptable for the
objectors Soboleskis to build their dock on Mr. Mariani’s property
line, but it is not acceptable for Mr. Mariani to build his dock 30 feet
from the Soboleskis’ property line. The logic of the Solboleskis is
elusive.

11 a) The Report states that “the dock can be shortened to
approximately 75" and miss the sea grass area.” Clearly, this statement
misapprehends the facts. A dock of 75’ would allow only 14’ of dock seaward of the
sea grass area, which is plainly inadequate to accommodate the two boatlifts allowed
by Code. In fact, a lift constructed in this manner would not allow a boat to float at low
tide. The bow of the boat would damage the sea grass and the roof overhang would

shade the sea grass.

(b) The Report states “application is inconsistent with the information
contained inthe County Report (specifically, the length of the dock).” The dock initiatly
reviewed by the County was 86’ feet in length, 9’ shorter than this proposed dock. That
proposal also consisted of two boatlifts side by side, which the County found to be
acceptable. Now the boatlifts flank the dock as suggested by the County.

I request that you speak personally with Harbormaster Morris regarding Mr.
Mariani’s appiication. He is very familiar with all of the facts and circumstances
surrounding the reguest and the objections of the neighbors.?

It is noted that the objectors Niemann are separated from Mr. Mariani's property by the ohjectors
Soboleski. Their east property line is 220 feet from the location of the proposed dock. The impact of Mr.
Mariani’s proposed dock on the Niemanns is negligible at best.

&
D\



2-26-2002 5:22PM FROM RESS MARINE CONST. 727 736 5213 P2

' PRIVATE DOCK
o _ Application #

{OFFICIAL USE ONLY)

-
810‘“}'%- -

NEw Savars e #76.25 ,
TOTAL SQUARE FEET 476, 257

. "WATERWAY WIDTH 270
A/ WATERFRONT WIDTH, /2D °
“ N Cme"-c-'-“' -¥:
‘ o ;’:é::» cermz L1 [
LeE7 .
Y Lot 3y ,
\ - TDEND A DR : 3 |
'\ LA ATl BEacw J :
. |
b ' 1}
/
\ % “ |
\ ' '
." ) g !
\ oL 4 p 1 l '
A\ . . A . 'éf )
t ; | o b " l
TN A : i , ! 17 ; ]
4 . N + : .
\\ o ( S L qep 3 . S
. - - ~—F L—- l{-‘ L ! :
: 50 5. S
te . .
__SHORELINE ,
The undersigned),a/e{{m object t:o\ghe proposed dock and requésted variances as drawn in the ‘Bpa‘ce provided above.
/" Left Owner R b Right Owuner
mnature ) o . {* Signature
¢/ Municipality Approval - Water and Navigation Approval
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JOHNSON, BLAKELY, POPE, BOKOR, RUPPEL & BURNS, P.A.
ATTORNEYS AND COUNSELLORS AT LAW

E. D. ARMSTRONG LI SCOTT C. ILGENFRITZ ZACHARY D, MESSA PHILIP M. SHASTEEN
JOHN T. BLAKELY FRANK R. JAKES AR. “CHARLIE" NEAL JOAN M. VECCHIOLI
BRUCE H. BOKOR TIMOTHY A. JOHNSON, IR. F. WALLACE POPE, JR. STEVEN H. WEINBERGER
GUY M. BURNS SHARON E. KRICK ROBERT V. POTTER, IR, JULRUS J, ZSCHAU
JONATHAN S. COLEMAN ROGER A. LARSON AUDREY B. RAUCHWAY
MICHAEL T. CRONIN JOHN R. LAWSON, IR DARRYL R. RICHARDS
ELIZABETH I, DANIELS MICHAEL G. LITTLE PETER 4. RIVELLINI
BECKY FERRELL-ANTON MICHAEL C. MARKHAM DENNIS G, RUPPEL*
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PLEASE REPLY TO CLEARWATER

FILEnO.- 42809.104550
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April 14, 2002 e

Via Hand Delivery

Ms. Cyndi Tarapani

Community Development Coordinator
City of Clearwater

Planning and Development Department
100 S. Myrtle Avenue

Clearwater, FL 33756

N
ey
=
i

Re: FLS-02-01-03 _
193 Devon Drive — Mariani Dock
Flexible Standard Development Approval

-~

LS pZ-ol-03F

Dear Ms. Tarapani:

This letter responds to letters under dates March 14, and March 27, 2002, from
Maxweil G. Battle, Jr., the attorney for James and Debra Soboleski. Mr. Battle's letters
and exhibits are lengthy but boil down to the following objections concerning the

Mariani application: :

1. Section 4-202A.12.e. requires that structural ov.erhangs and buiiding
heights be depicted.

2. Section 4-202A.24. requires that the application be accompanied by
detailed plans and specifications prepared by a Florida professional engineer.

3. The roof deck area should be included with the dock deck area in
determining the applicable standard of review.

4, A dock may be constructed only as an accessory use to a single family
residence.

TAMPA OFFICE

CLEARWATER OFFICE
91t CHESTNUT STREET 100 NO
POST OFFICE BOX 1368 . Rgﬁg—g?&% STREET
CLEARWATER, FLORIDA 33757-1368 POST OFFICE BOX {100
TELEPHONE (717} 461-1818 TAMPA, FLORIDA 33601-1100
TELEPHONE (311} 225250
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JOHNSON, BLAKELY, POPE, BOKOR, RUPPEL & BURNS, P.A.
ATTORNEYS AND COUNSELLORS AT LAW

Ms. Cyndi Tarapani

April 14, 2002

Page 2
5. The application requires a level two review, rather than a level one review.
6. The proposed dock infringes on the Soboleskis's view.

| respond to each of these issues, item by item, as follows:

1. Section 4-202A.12.e. applies only to proposed developments that exceed
one acre. Mr. Mariani's proposed development does not exceed one acre.

2. Section 4-202A.24. relating to plans and specifications being prepared,
signed and sealed by a Florida registered professional engineer has uniformly been
disregarded by the City with respect to dock applications. In any event, in this case, the
City has waived enforcement of this requirement, if applicable, by having determined
that the application was compiete in accordance with the provisions of 4-204C.

3. Section 3-601C.1.d. makes clear that covered boat lifts are permitted.
Historically, covered boat lifts have not been included within the calculation of deck
area. This is because a covered boat lift does not carry with it the same environmental

shading concerns as does a dock.!

4. City Staff has suggested a condition requiring that the building permit for
the principal residence be issued before or simultaneously with the building permit for

the dock. This condition is acceptable to Mr. Mariani.

5. Mr. Battle offers no support for his contention that this application should
be reviewed as a level two flexible development approval. These applications are a
level one flexible standard approval, as specifically provided in Section 3-601C.1.g.
That provision allows for a level one flexible standard approval of a deviation from siting
requirements for three separate reasons, the following two of which are indisputably

met in this case:

“L. The proposed dock will result in no navigational conflicts and
the length of the proposed dock will not exceed twenty-five (25%)
percent of the width of the water way; or

" I note in passing that | find nothing in the City's dock ordinance that limits to 500 square feet the size of
a dock serving a single family dwelling.

4



JOHNSON, BLAKELY, POPE, BOKOR, RUPPEL & BURNS, P A,
ATTORNEYS AND COUNSELLORS AT LAW

Ms. Cyndi Tarapani

April 14, 2002
Page 3
i, The proposed dock locatlon needs to be adjusted to protect
environmentally sensitive areas.. _
6. The real gist of the Soboleskis's compiaint is, of course, the location of the

proposed dock and its affect on their view. The graphics submitted on their behalf
attempt to depict the effect of Mr. Mariani's proposal on their view.> They then suggest
that moving the dock further to the east would ameliorate that effect. Several

comments are in order.

First, as harsh as it may sound, view is not a factor listed in the dock ordinance
to be taken into consideration by the Community Development Coordinator in
connection with reviewing an application for a deviation. This is for good reason.
When one purchases waterfront property, one can expect that docks and covered boat
lifts will be part of their view. .One cannot expect an unencumbered view of the
waterfront. Enclosed are photographs numbered 1 thru 23 depicting typical waterfront
covered boat lifts and dock configurations located within Clearwater's municipal limits.
These photographs amply demonstrate that views of waterfront property owners are
routinely obstructed to varying degrees by docks and covered boat lifts.

Second, even were a view analysis appropriate, the real issue is not whether
the Soboleskis's view will be affected, but, rather, how much, if any, the
Soboleskis’s view will be adversely affected by the proposed construction as
contrasted with what Mr. Mariani could construct without deviation from code.
Stated differently, absent the environmental considerations that require the dock to be
lengthened, Mr. Mariani could build a dock as a matter of right. How would the
Soboleskis's view be affected by that dock and as compared with the dock Mr. Mariani

proposes?

Enclosed with this letter is a drawing prepared by Mr. Mariani's architect, Alex
Plisko, and dated Aprit 11, 2002. That drawing depicts as Diagram A, a boat dock that
Mr. Mariani, absent environmental concerns, could construct as a matter of right without
any deviation from code. This construction obscures sixty-one (61%) percent of the
view corridor available to the Soboleskis looking from the rear of their property in an
easterly direction to a southerly direction.®> The proposed construction, depicted as

< Regrettably, the graphics submitted are not truly representative of Mr. Mariani's proposal or the effect of

moving the dock in an easierly direction.
3 This view corridor is a total of 76°. Diagram A shows 48° obstructed. 46° + 756° = 61%

iy
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JOHNSON, BLAKELY, POPE, BOKOR, RUPPEL & BURNS, P.A.
ATTORNEYS AND COUNSELLORS AT LAW

Ms. Cyndi Tarapani
Aprii 14, 2002
Page 4

Diagram B, obscures only thirty-two (32%) percent of that same view corridor.* Thus,
the proposed construction obstructs about one-half (1/2) of the view that would be
obstructed by the structure that could be constructed by Mr. Mariani as a matter of right,
absent the environmental condition at his seawall. Mr. Mariani's proposal
substantially improves the Soboleskis's view over what Mr. Mariani could
construct as a matter of right, without environmental concerns. '

In conclusion, the points raised by Mr. Battle are without merit. Mr. Mariani has a
right to locate his dock where he pleases, so long as he complies with City code. in this
case, he is forced to extend the length of his dock because of an existing environmental
condition not of his making.® His proposed dock obstructs substantially less of the
Soboleskis's view than could be obstructed as a matter of right if this environmental
condition did not exist. The Soboleskis, or their predecessor in title, located their docks
at the extremes of their property so as to preserve the view in the center of their
property. Mr. Mariani should be given the same consideration. The fact that the
Soboleskis have not yet chosen to cover their boat slip is immaterial. They, or their

successor, could do so as a matter of right at any time.

Please grant Mr. Mariani's application.

Very truly yours,

JOHNSON, BLAKEY, POPE, BOKOR,
RUPPEL & BU@N/S, P.A.

e o ral o
‘._-' _,"1,/‘- / / Z" Y
h - o

Timothy A. Johnson, Jr.

CC: Mr. Chris Mariani

284678

4 24°+ 76°= 32%
 Mr. Mariani has already once reduced the size of his dock and boat lift cover in response to the

concerns expressed by the Soboleskis.
T
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CITY OF CLEARWATER
PLANNING DEPARTMENT
STAFF REPORT FOR 2/14/02 DRC MEETING

BACKGROUND INFORMATION:

APPLICANT: Mr. Christopher Mariani
PROPERTY LOCATION: 193 Devon Drive
REQUEST: Flexible Standard Development approval to increase the

length of a dock from 60 feet (50 percent of the width of
the property) to 92 feet (76.6 percent of the width of the
property) under the provisions of Section 3-601.

APPLICATION NUMBER: FLS 02-01-03
ZONING: ' LMDR, Low Medium Density Residential District
EXISTING USE: ~ Single-family residential
ADJACENT LAND USES:

North: Single-family residential

South: Clearwater Bay

East: Single-family residential

West: Single-family residential

age 1
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STAFF ANALYSIS

The 0.33-acre site is site located on the south side of Devon Drive approximately 1,350 feet east
of Hamden Drive. The site is vacant.

The neighborhood consists entirely of well-maintained, single-family dwellings.

The application includes a 440 square foot dock and two 532 square foot covered boatlifts. The
proposed dock and boatlifts are proposed to be located minimum of 30 feet from the side (east
and west) property lines. All other Code requirements regarding docks will be met.

All required building permits would need to be obtained prior to construction. This would need
to be done concurrent with or subsequent to a building permit for a single-family dwelling.

The site is located in a stable, residential neighborhood that is undergoing redevelopment. The
request to increase the permitted length of the dock is in keeping with the established character of
the area and will provide a more environmentally sensitive situation over existing conditions.

The location of the dock should be in the center one-third of the site to reduce or eliminate any
negative impacts on adjacent properties. The revised dock will need to be submitted as part of a
building permit application. The Harbor Master has determined that the proposal is not a
navigational hazard or obtrusive and is in keeping with the character of the neighborhood.

B. FLEXIBILITY STANDARDS FOR DOCKS IN ASSOCIATION WITH SINGLE-
FAMILY DWELLINGS IN THE LMDR, LOW MEDIUM DENSITY RESIDENTIAL

DISTRICT (Section 3-601):

STANDARD REQUIRED/ EXISTING PROPOSED IN
PERMITTED COMPLIANCE?

LENGTH 50 percent of the | Vacant 86 feet (71]No
maximum width  of the percent)
property (60
feet)

WIDTH Thirty-five (35) | Vacant 36 feet Yes
Maximum percent of the
width of the
property (42
feet) or fifty (50)
feet, whichever
15 less

Page 2 2{( 6’



STANDARD REQUIRED/ EXISTING PROPOSED IN
PERMITTED COMPLIANCE?
Docks: the | Vacant Dock: Yes
SETBACK center one-third East: 30 feet
of the lot (40 (minimum}
feet) or twenty West: 30 feet
(20) feet from (minimum)
any property Boatlift:
line, whichever West: 30 feet
is less (minimum)
Boatlifts/service
catwalks:
minimum of ten
(10) feet from
any property line

C. FLEXIBILITY CRITERIA FOR DOCKS IN THE LMDR, LOW MEDIUM DENSITY
RESIDENTIAL (Section 2-203):

1. The proposed dock will result in no navigational conflicts and the length of the

proposed dock will not exceed twenty-five (25) percent of the width of the waterway;

or

The Pinelias County Department of Environmental Management has issued a report
which states that there are no navigational concerns with the proposed development. The
length of the proposed dock will be 14 percent of the width of the waterway.

. The proposed dock location needs to be adjusted to protect environmentally

sensitive areas; or

The Pinellas County Department of Environmental Management has issued a report
which states that the proposal is more environmentally sensitive than the existing dock

and constitute an improvement over existing conditions.

. The property configuration precludes the placement of a dock in compliance with
the required dimensional standards; however, the proposed dock will be similar in
dimensional characteristics as surrounding dock patterns. ‘

Not applicable as the only one of the above three criteria must be met. The first two
criteria have been satisfied, however, the proposed dock, as amended, will be similar’to

surrounding dock patterns.

Page 3 %/6




D. GENERAL APPLICABILITY (Section 3-913): Conditions which are imposed by the
Community Development Coordinator and the Community Development Board

pursuant to a Level One or a Level Two Approval shall ensure that:

1.

The proposed development of the land will be in harmony with the scale, bulk,
coverage, density, and character of adjacent properties in which it is located.

Most of the properties in the neighbofhood have docks approximately 35 to 90 feet in
length. The proposed dock of 92 feet in length appears to be consistent with the character

of the area.

The proposed development will not hinder or discourage the appropriate
development and use of adjacent land and buildings or significantly impair the

value thereof.

The site is zoned LMDR District and the proposed use will be in compliance with that
zoning. The proposed development should not discourage appropriate development and

use of adjacent land buildings.

The proposed development will not adversely affect the health or safety or persons
residing or working in the neighborhood of the proposed use.

The use will not change with this proposal. The development will not negatively affect
the health or safety or persons residing or working in the neighborhood.

The proposed development is designed to minimize traffic congestion.
The use does not change with this proposal and will have no increased effect on traffic.

The proposed development is consistent with the community character of the
immediate vicinity of the parcel proposed for development.

Most of the properties in the neighborhood have docks approximately 35 to 90 feet in
length. The proposed dock of 92 feet in length appears to be consistent with the character

of the area.

The design of the proposed development minimizes adverse effects, including visual,
acoustic and olfactory and hours of operation impacts, on adjacent properties.

The location of the dock, as suggested by Staff, will reduce or eliminate visual impacts on
surrounding properties to the west.

Page 4 :% //6



STAFF RECOMMENDATION:

Based on the on the application, the proposal is in compliance with the standards and criteria for
Flexible Standard Development approval, with the maximum development potential and with all
applicable standards of the Community Development Code.

Therefore, staff recommends APPROVAL of the application for Flexible Standard Development
approval to increase the length of a dock from 60 feet (50 percent of the width of the property) to
92 feet (76.6 percent of the width of the property) under the provisions of Section 3-601 at 193

Devon Drive.

Bases for approval:

l.

2.

3.

The proposal complies with the Flexible Standard Development criteria under the provisions

of Section 3-601.C.g;
The proposal, as amended, is in compliance with other standards in the Code including the

General Applicability Criteria per Section 3-913; and
The development, as amended, is compatible with the surrounding area.

Conditions of approval:

1.

2.

[§S)

That a building permit for the proposed dock only be issued concurrently with, or subsequent

to, building permit issuance for a principal, residential structure on the site;
That the proposed dock be relocated farther east (with the dock head centered on the
midpoint of the waterfront property line, as measured at the seawall) and constructed perpen-

dicular to the waterfront property line;
That the relocation of the dock meet all criteria under Section 3-601.C.1; and
That revised plans reflecting conformance with condition #2 be submitted with the building

permit application, to the satisfaction of staff.

SAPlanning DepartmentC D B\Standard Flex\Pending Cases\3 - Up for the Next DRO\Devon 193 MarianiDevon 193 Report.doc
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City oF CLEARWATER

PLANNING DEPARTMENT

Post Orrice Box 4748, Ciearwater, Frowpa 33758-4748
Municipal SERVICES BUILDING, 100 SouTH MYRTLE AVENUE, CLEARWATER, FLORIDA 33756
TELEPHONE (727) 562-4567 Fax (727) 5624576

LonG RANGE PLANNING
DEVELOPMENT REVIEW
Housmg DVISION
MNEIGHBORHOOQD SERVICES

~ July 22, 2002

Mr. Timothy Johnson ‘
Johnson, Blakely, Pope, Bokor, Ruppel & Bums, P.A.

911 Chestnut Street
Clearwater, FL. 33756

RE. Development Order regarding case FLS 02-01-03 at 193 Devon Drive

Dear Mr. Johnson:

This letter constitutes a Development Order pursuant to Section 4-202.E of the Community
Development Code. On February 14, 2002, the Development Review Committee (DRC) reviewed
your application for Flexible Standard Development approval to increase the length of a dock from 60
feet (50 percent of the width of the property) to 92 feet (76.6 percent of the width of the property) -
under the provisions of Section 3-601. The application includes a 440 square foot dock and two 532
square foot covered boatlifts to be located a minimum of 30 feet from the side (east and west) property
lines. The DRC recommended approval of the application with conditions. I concur with the findings
of the Development Review Committee and, through this letter, approve your application for Flexible
Standard Development with the following bases and conditions:

Rases for approval:

The proposal complies v_vith the Flexible Standard Development criteria under the provisions of

Section 3-601.C.g;

2. The proposal, as amended, is in compliance with other standards in the Code including the General
Applicability Criteria per Section 3-913; and

3. The development, as amended, is compatible with the surrounding area.

T B Mz

Brian }. AUNGST, MAVOR-COMMISSINGR
CaiTivey Saay, COMMISSIONER

B0 Hart, VICE MATOR-COISSIONER
Bl jorsor, COMMISSIONER

Hovr Hasiierow, COMMISSIONER )



" In addition, please be aware that an appeal ofale

July 22, 2002
Johnson - Page Two

Conditions of approval:

1. That a building permit for the proposed dock only be issued concurrently with, or ‘subsequem
to, building permit issuance for a principal, residential structure on the site;

2. That the proposed dock be relocated farther east (with the dock head centered on the midpoin
of the waterfront property line, as measured at the seawall) and constructed perpendicular to the

waterfront property line;
‘That the relocation of the dock meet all cri

4. That revised plans reflecting conformanc
permit application, to the satisfaction of staff,

teria under Section 3-601.C.1; and
¢ with condition #2 be submitted with the building

b

I concur with -the findings of the Development Review Committee and, through this letter, approve

your application for Flexible Standard Development with the four above conditions. The approval is
based on and must adhere to the site plan dated received April 15, 2002 or as modified by condition #2.

obtain any building permits or pay any im
issuance of any permit or license affected by this approval, please bring a copy of this Jetter with yon

when applying for any permits or licenses that require this prior development approval.

vel One approval (Flexible Standard Development)
which is the subject of the approval, within
A copy of the Development Order s being
n application/notice of appeal shall stay the
e case. The appeal period for your case wil]

may be initiated by a property owner abutting the property,
seven days of the date the Development Order is issued.

sent to the surrounding property owners. The filing of a
effect of the decision pending the final determination of th

expire on July 29, 2002,

If you have any questions, please do not hesitate to call Mark Parry, Planner at 727.562.4553,

Planning Director

CC:  Christopher Mariani, Property Owner
Surrounding Property Owrers
- 2lz.

S:Planning DepartmentC [ B\Standard Flex\nnactive or Finished Cases\Devon 193 Mariani - Approved\Devon 03 DEVELOPMENT ORDER doc



BATTLE & EDENFIELD, P.A.

ATTORNEYS AT LAW
MAXWELL G. BATTLE, JR-~ 206 MASON STREET
MICHAEL S. EDENFIELD BRANDON, FL33511.51T7
(813} 685-3014
FAX {813) 684-5922
ALSO ADMITTED
* COLORADQ i
* NEW MEXICO -
* MONTANA
July 26, 2002

Cyndi Tarapani, Community Development Coordinator
City of Clearwater Planning Department HAND DELIVERY

100 South Myttle Avenue
Clearwater, F1. 33756

RE: Application for Flexible Development Standard
Approval submitted by Chris Mariani; FLS 02-01-03;
APPLICATION FOR ADMINISTRATIVE APPEAL;

Dear Ms. Tarapani:

Enclosed is my Client’s APPLICATION FOR ADMINISTRATIVE APPEAL with respect to the
Development Order entered in this matter along with payment of the Administrative Filing Fee
in the amount of $100.00. Please let me know immediately if you need anything else to process

the Appeal.

Very tru ,y yours
"'MaxwéH d /

Cc: James and Deborah Soboleski

THIS IS A DUPLICATE ORIGINAL PRINTED ON PINK PAPER

X (27
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CITY OF CLEARWATER

APPLICATION FOR ADMINISTRATIVE APPEAL

PLANNING & DEVELOPMENT SERVICES ADMINISTRATION
MUNICIPAL SERVICES BUILDING, 100 SOUTH MYRTLE AVENUE, 2™ FLOOR
PHONE (727) 562-4567 FAX (727) 562-4576

ALL APPLICATIONS FOR APFEAL OF LEVEL 1 FLEXIBLE STANDARD APPROVALS MUST BE RECEIVED BY
THE PLANNING DEPARTMENT WITHIN FIVE DAYS OF THE DATE OF THE DECISION BEING: APPEALED.
ALL OTHER APPLICATIONS FOR APPEAL MUST BE RECEIVED BY THE PLANNING DEPARTMENT WITHXN 14

DAYS OF THE DATE OF THE DECISION BEING APPEALED.

APPELLANT AND AGENT INFORMATION:
DEReRAH L. GREN 5:BoLESKT flija DEBsRAH L. GReENV

APELLANT NAME
Deves DRIVE, CLEARWATER, Fl. 337477

MAILING ADDRESS A
?27" 46 f -02. Q=4- FAX NUMBER : 72—7_ 4(3 G — Q4_(05-

PHONE NUMBER

Maywertl, G. BATITLE TR, , £5,

AGENT NAME
MAILING ADDRESS . 206 MASsA  STREET., Brampen =L 33511

%&'i?) (a%‘f-gol“lﬁ- ’
PHONE NUMBER S 7277) 432 —1977 FaXNUMBER {£13) GH ¢~ 314
APPEAL INFORMATION:

DECISION BEING APPEALED: D & VELop Mensi ORDER. ReEernginG  Casz 4'*[:;_5 oZ-ci-63

AT 143 DeVen DRIVE . Sew  ExM/8.7 A AT 7TACHED

DATE OF DECISION TJoLy 22, ooz

DASIS FOR APPEAL : The ’De.u'a.lc'p prant CDY‘:;Q{Y; cundl A—)‘Jphcqf{'m (LY (..Judz\ ]'f" g

(U=e addilonal sheets . .
If necessary) V‘Q“-ﬂe"eijq foil e c»w\p!!y U-HT/’i The Cempmunity Davefﬂzm‘en“]‘(&c@
anl Lepirts From the essential Y‘urrmm'unenfs ol faws Sz ExhibitE

A e e e T
x T j i

£

WITH YOUR APFPLICATION PLEASE SUBMIT:

A COPY OF THE DECISION BEING APPEALED;
NAMES . ADDRESSES AND GURRICULUM VITAE OF ALL EXPERT WITNESSES THAT WILL PRESENT INFORMATION AT THE MEETING;

COPY OF THE BASIS FOR THE APPEAL IN THE NATURE OF AN INITIAL BRIEF AND ANY EVIDENCE, INCLUDING TESTIMONY, AND
AFFIDAVITS. THE BRIEF MUST AT A MINIMUM STATE ALL GROUNDS FOR THE APPEAL, INCLUDING, BUT NOT LIMITED TG, THE LAW
BEING APPEALED A‘ND ANY FACTS NECESSARY FOR THE INTERPRETATION OF THOSE LAWS.

|, the undersigned, acknowledge that all STATE OF FLORIDA, COUNTY OF PINELLAS
representations made in this appfication Sworn o and subscribed before me this ,2 f day of
are true and accurate to the best of my J e VAD., ¥ Jpe . o me and/or

by [ ; S , who is personally

known has produced __ L PRIVEE Lop e dedo T as

/ - ‘J" = /Zé AL / ot -2 -
7 3natura of property owner of retrasent xtgg;ﬁ-m expiras: c\\,}:ﬁ?‘;u,,’- M§Ii_[5 F Nowak -
EE i 5% Commission # CC 978071
;L_ﬁr,@g Eapires Dec. 11,2034

“llum

o e Vo
TRt o -
WolE e Atbatc Boedicg Un, iee



EXHIBIT B

CONTINUATION OF SPECIFICATION OF BASIS FOR APPEAL

The Development Order appealed from fails to comply with the requirements of
the Community Development Code, departs from the essential requirements of law and

should be reversed because:

1) It is based upon and concurs with the findings of the Development Review
Committee. However, except for Mark Parry’s February 15, 2002 “FAX
MESSAGE” to Tim Johnson, there are no written findings in the file [or
were not on, and prior to, July 18, 2002]. If the “comments” reported by
Mr. Parry in his February 15, 2002 FAX MESSAGE are the findings the
Development Order refers to, then they are based upon a flawed and
inaccurate Staff Report. See Maxwell G. Battle, Jr’s letter to Cyndi
Tarapani dated Aprif 26, 2002; and

2) It approves a proposal based upon a non-existent plan; and

3) It was not signed by the Community Development Coordinator; and

4) Tt grants relief that is inconsistent with the Flexible Standard Development
criteria under 3-601.C.1.g; and

5) It grants relief that is inconsistent with other provisions of the Community
Development Code including without limitation 1-103.A, 1-103.B.2, I-
103.E.3, 3-601.C.1.d, 3-601.C.1.¢, 3-601.C.1.g and 3-913, and

6) It grants relief upon an application that does not comply with the
requirements of 4-202.A.24; and

7) It approves a proposal which is incompatible with the surrounding area;
and ‘
- 8) The Application was amended after the Development Review Committee

concluded its review; and
9) It refers to a Site Plan dated April 15, 2002 which was not in the city’s file

on the dates of four (4) reviews of the City File [3/15/02, 4/23/02, 6/06/02
and 7/18/02], the last of which was on July 18, 2002, the Thursday before
the Order was signed. There was however a single Architectural Drawing
by Plisko Architecture, P.A. AIA dated, unsigned and unsealed with
revisions of 4/10/02 and 4/11/02 entitled DOCK PLANS. This document
depicts two dock configurations. If this is the “site plan™ referred to by the
Development Order, then the Development Order is vague and ambiguous
in that 1t does not clearly identify which configuration on the “site plan” 1s
: required to be adopted by the Condition #4,

10)  Although the Development Order requires concurrent issuance of a
building permit for a tesidence and dock, 1t allows the dock to be
permitted and built without first requiring the construction of a single
family residence. If the residence was permitted but not built, this would
result in the dock being allowed as a primary, rather than accessory use.

99/?/7



11)  The Community Development Coordinator apparently misconstrued the
effect of Section 3-601.C.1. g to require rather than allow deviations to the

dock criteria.

INITIAL BRIEF

Standing of Appellant

Deborah L. Groen Soboleski, formerly known as Deborah L. Groen is the record
title holder of 191 Devon Drive, Clearwater, FL 33763, which property is adjacent to,
and contiguous to, the Mariani property to which the Development Order is addressed.
Appellant’s East property line adjoins Mr. Mariani’s West property line.

Flawed Staff Report

The Development Order concurs with the findings of the Development Review
Committee. With exception of Mark Pamry’s reported comments to Tim Johnson [Fax
Message of 02-15-02], there were no written “findings” of the Committee in the fie on,
or prior to, July 18, 2002. Further, the Development Review Committee had before 1t at
the time of its review a seriously flawed and inaccurate Staff Report. See Maxwell G.
Battle, Jr.’s letter to Cyndi Tarapani dated April 26, 2002. The flaws are so pervasive
and egregious as to call into question the entire review process on the Application in
question. At a minimum, allowing the Development Review Commitiee to act upon such
clearly erroneous and incomplete information departs from the essential requirements of

law.

Non-Existent Plan

The Development Order appealed from approves a proposal that does not yet exist
in final form. It directs submission of a new plan for review by City Staff It is
inappropriate 1o issue a Development Order that allows the “approved proposal” to be
created after the Development Order is issued.  Such an approval subverts the entire
review, approval and appeal process, departs from the essential requirements of law and
violates both substantive and procedural due process rights of the Appellant under the

Florida and United States Constitutions.

Development Order Not Properly Entered

The Community Development Code provides that the Community Development
Coordinator may issue a Development Order approving a Level One Review item. The
Development Order is signed by another City Employee. There is no indication in the

427
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file that this City Employee is a duly authorized representative of the Community
Development Coordinator. Accordingly, the Development Order should be declared

void.

Inconsistent with Section 3-601.C.1.¢
of the Community Development Code

The proposed dock does not need to be adjusted in length to protect
environmentally sensitive areas if the covered boatlifts are omitted and it is moved to the
East. The property configuration does not preclude placement of the proposed dock in
compliance with the required dimensional standards and the proposed dock is not similar
in dimensional charactenstics to surrounding dock patterns. Moving the dock to the East
side of the Mariani lot as suggested by Appellant would serve to protect existing grass
beds. Further, under the foregoing circumstances and until proper final plans are
submitted, it can not be said unequivocally that no navigational conflicts would be

created.

Inconsistent with other Provisions of
The Community Development Code

Section 1-103.A envisions that development will be conducted in a manner that
enhances the character of the City, the preservation of neighborhoods and enhances the
quality of life. The Mariani proposal violates each of these principals.

Section 1-103.B states that the CDC’s purpose is, inter alia, to ensure that
development and redevelopment will not have a negative impact on the value of
surrounding properties and wherever practicable promotes the enhancement of
surrounding property values. The Mariani proposal will have a drastic negative 1mpact
upon the value of the Appellant’s property. On the waterfront, view is value.

Section 1-103.E.3 requires the protection and conservation of land values
throughout the City. The Manani proposal contravenes this goal. It destroys the
Soboleski view and devalues their property.

Section 1-103.E.5 requires preservation of the aesthetic character of the
Community. The Mariani proposal contravenes this goal. It sets a precedent of allowing
covered boat lifts that rival many residences n size.

Section 1-1-3.E.6 indicates that open spaces should be provided through efficient
project design and layout that addresses appropriate relationships between buildings on
the project site and adjoining properties. The Mariani proposal attempts to crowd the site
at the waterfront when open space could be fostered by moving the dock to the East side

of the property and/or deleting the covered portion of the lifts.

(VS
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Section 3-601.C.1.d prohibits vertical sidewalls on any dock of boatlift. The
Mariani proposal contains vertical sidewalls as a portion of the roof in controvention of
this section. The vertical sidewalls add to the perception of mass of the structure,

Section 3-601.C.1.e provides that no more than two slips can be created. The
Mariani proposal includes tie piles along with boatlifts, which effectively creates more
than two slips in contravention of this section.

Failure to Provide Com plete Plans
in Compliance with Section 4-202.A.24

Section 4-202.A.24 requires that complete plans be submitted with the application
which are signed and sealed by a Florida Registered Professional Engineer. It clearly
says “shall” be accompanied by such plans. Under Section 8-101.E, “shall” means
mandatory in nature. This was not done by Mariani. Given the clear mandate of Section
8-101.E, the requirement can not be waived. The result is that neither the Staff, the
Community Development Board or the Community Development Director had before
them a complete application, Nor did they have an accurate and specific plan of the actyal
proposed size (height, width and depth) of the proposed dock, covered boatlifts, and slips
from which to properly evaluate the proposal. Similarly, affected property owners have
been denied the same information. Accordingly, the proposal can not have been properly
evaluated and approved because the application did not comply with the Community
Development Code. By proceeding to process the application the Community
Development Coordinator departed from the essential requirements of Jaw.

Incompatibility with Surrounding Area

The proposal is not compatible with the surrounding area. A review of the
materials submitted by James and Deborah Soboleski clearly show that there are no
private docks with dual covered lifts of the size proposed by Mariani. The Mariani
proposal constitutes a substantial departure from the character of docks in the

neighborhood.

Amendment after Review

The Mariani proposal was repeatedly amended after the Development Review
Committee completed its review. Accordingly, the Development Review Committee
reviewed and commented upon a different proposal than the Planning Director ostensibly
approved. None of the surrounding property owners appear to have been notified of the
amendments, and certainly none of them could possibly have any tdea of what the end
result might be because the final plan still has not been submitted. Accordingly, the City
Planning Department has not acted in accordance with its own Codes and hag departed

from the essential requirements of law,
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April 15, 2002 Site Plan

The Development Order requires compliance with an Apnl 15, 2002 Site Plan.
No such site plan was in the file on July 18, 2002 [nor on 3/15/02, 4/23/02 or 6/06/02]. If
such a site plan exists [and was submitted], it has been shielded from Public view.
Further, it clearly was not evaluated by Staff prior to the Development Review
Committee Meeting, or by the Development Review Committee because no such plan
could have existed at that time by simple examination of the dates of each. If the “Site
Plan” referred to is the Plisko Architecture, P.A. “DOCK PLANS” revision dates 4-10-02
and 4-11-02, the order is too vague and ambiguous. It does not clearly identify what
portion of the Plisko “DOCK PLANS” is to be incorporated into the revised plans to be
submitted in accordance with Condition #4.

Accessory Use

The Development Order requires only that a residence permit be issued at or
before the dock permit is issued. It does not requires that the residence be constructed
first. The issuance of a permit to build a residence does not require that the residence be
built. Unless the residence is built, the dock would be an impermissible primary use
rather than an accessory use. Accordingly, the Development Order departs from the
essential requirements of law by not requiring that the residence be constructed before the

dock.

Community Development Coordinator
Misconstrued Section 3-601.C.1.g

It appears that the Community Development Coordinator misconstrued Section 3-

601.C.1.g to require rather than allow the granting of a deviation from the dock criteria if
any of the 3 criteria for deviation was met. Section 3-601.C.1.g uses the term “may”
which under Section 8-101.F means “permissive”, not mandatory. Accordingly, the
Community Development Coordinator was not required to grant the relief sought by Mr.

Mariani.

ADOPTION OF PRIOR POSITIONS

In addition to the foregoing issues, Appellant adopts the positions set forth in
Maxwell G. Battle, Jr.’s letters dated March 14, 2002, March 27, 2002 and April 26,

2002, copies of which are attached to this Application for Administrative Appeal.

27



WITNESSES AND PROOF

At hearing the appellant intends to offer additional argument, testimony from live
witnesses and tangible evidence.  Witnesses may include a Florida Registered
Professional Engineer, a Florida Registered Land Surveyor, one or more Florida Licensed
Real Estate Brokers, one or more Florida Licensed Real Estate Appraisers, a duly
licensed Florida Contractor and lay witnesses. These witnesses will be designated more

fully at a later date.

CONCLUSION AND REQUESTED RELIEF

For the reasons set forth herein above, the Development Order must be reversed
and the application in Case No. FLSO2-01-03 denied. In the alternative, the Development
Order should be modified to require moving the proposed Mariani dock to the Eastern
most side of his Lot and deleting the covered lift portions of the dock.
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Mr. Timothy Johnson
Johnson, Blakely, Fope, Bokor, Ruppel & Burns, P.A.

911 Chestout Street
Clearwater, FL 33756

RE: Development Order regarding case FLS 02-01-03 at 193 Devon Drive

Dear Mr. Johnson:

This letter consﬂfutcs a Development Order pursuant o Section 4-202E of the

Tuly 22, 2002

Community

Development Code. On February 14, 2002, the Development Review Committee (DRC) reviewed
your application for Flexible Standard Development approval {0 increase the length of a dock from 60
feet (50 percent of the widih of the property) to 92 feet (76.6 percent of the width of the property)
under the provisions of Section 3-601, The application includes a 440 square foot dock and two 532
square foot covered poatlifts to be lacated a minimum of 30 feet from the side (east and west) property
lines. The DRC recommended approval of the application with conditions. I concur with the findings

of the Development Review Committee and, through this letter, approve your application
standard Development with the following bases and conditions:

Bases for apgrgzgl;

for Flexible

1. The proposal complies with the Flexible Standard Development criterin under the provisions of

Section 3-601.C.g;

2. The proposal, as amended, is in compliance with other standards in the Code including

Agpplicability Critena per Section 3-913; and
3. The development, 83 ammended, is compatible with the surrounding area.

BNAN}‘AUNGHZNHXO&COMMEQDNEM
1 HarT, VICE MayQr-COMMISSIONER WhiTnay Gray, COMMISIIONER
Hovt Hastron, COMMISHONRR @ Bt Jorson, COMMISSIQNER

"EQuAL EMPLOYMENT ANG AFEIRMATIVE ACTION GmpiOvER"

the General
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Conditions of approval:

That a building permit for the proposed dock only be issued concurrently with, or subsequent

to, building permit issuance for a principal, residential structure on the site;

2. That the proposed dock be relocated farther east (with the dock head centered on the midpoint
of the waterfront property line, as measured at the seawall) and constructed perpendicular to the

waterfront property line;
That the relocation of the dock meet all criteria under Section 3-601.C.1; and

That revised plans reflecting conformance with condition #2 be submitted with the building

1.

permit application, to the satisfaction of staff.

I concur with the findings of the Development Review Committee and, through this letter, approve
your application for Flexible Standard Development with the four above conditions. The approval is
based on and must adhere to the site plan dated received April 15, 2002 or as modified by condition #2.

Pursuant to Section 4-303, an application for a building permit shall be made within one year of
Flexible Standard Development approval (July 22, 2003). All required certificates of occupancy shall
be obtained within one year of the date of issuance of the building permit. Time frames do not change

with successive OWners.

Please be aware that the issuance of this Development Order does not relieve you of the nécessity o
obtain any building permits or pay any impact fees that may be required. In order to facilitate the
issuance of any permit or license affected by this approval, please bring a copy of this letter with you
when applying for any permits or licenses that require this prior development approval.

In addition, please be aware that an appeal of a Level One approval (Flexible Standard Development)
may be initiated by a property owner abutting the property, which is the subject of the approval, within
seven days of the date the Development Order is issued. A copy of the Development Order is being
sent to the surrounding property owners. The filing of an application/notice of appeal shall stay the
effect of the decision pending the final determination of the case. The appeal period for your case will

expire on July 29, 2002.
If you have any questions, please do not hesitate to call Mark Parry, Planner at 727.562.4558.

ynthia H. pani, AIC
Planning Director

CC:  Christopher Mariani, Property Owner
Surrounding Property Cwners

S \Planning DepectmennC D BvSiandard Flex\innactive or Pinished Cases\Devon 193 Mariani - Approved\Devan 193 DEVELOPMENT ORDER doc
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BATTLE & EDENFIELD, P.A.

ATTORNEYS AT LAW

208 MASON STREE

MAXWELL G. BATTLE, JR.”
MIGCHAEL 5. EDENFIELD BRANDOM, FL 2351
(B13) 8Aa5-3014
ALSO ADMITTED FAX (813) 584-552;
- COLORADO _ ;
*NEW MEXICO March 14, 2002
- MOMTAMA £ 1
(date and typos corrected from prior fax

of 03/14/02 which was mcorrectly dated 03/15/02)

Mark Parry

Planning Department
Citv of Clearwater

100 South Myrtle Avenue
Clearwater, FL. 33756

RE-  Application for Flexible Development
Standard Approval submitted by
Chris Mariani; FLS 02-01-03

Dear Mr. Parry:

] represent James and Deborah Soboleski who own the residence to the imimediate
West of Mr. Chris Mariani’s lot (Lot 31, 193 Devon Drnive) for which the above
application was submitted. As you already know, my clients are vehemently opposed to
Mr. Mariani’s request as it Is now constituted. | write to ask that you refrain from issuing
a decision on Mr. Mariani’s request until at least March 28, 2002 to allow us time 0
provide you with additional information which we believe will be helpful to you in

reaching a fully informed decision.
The reasons that we need this additional time are:

| was just retained by the Soboleskis and I was unavailable to review the
City’s file until today, Obviously I nced some time to fully digest the file
and respond to the contenis thereof; and

2) We wish to provide you with a graphic pictorial representation of how Mr.
Mariani’s proposed dock will affect the view from the Soboleskis
property. This requires actual field surveying and photography as well as
a substantial amount of computer work to generate the visual models; and

We need time to assemble pictorial evidence of how the proposed project
will affect the character of the neighbothood. :

1)

3)

| hope that given the depth of opposition to Mr. Mariam’s application that you can grant
a5 the additional tme. 1 would not ask for the additional time if T did not irly believe
that it was necessary o provide the additional information and visual tools to vou and
that this information would have an effect upon your decision.

While we are working diligently 1o prepare and submit the above information (o
you, | felt that 1t would he appropriate to address severai issues mitally Fust, T am
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concerned that you do not yet have a complete application. It appears to me that the
Section 4-202 Community Development Code requires:

1) Subsection A, 12( e} requires that structura} overhangs and buyi Iding
heights be depicted: and

2y Subsection A, 24 requires detailed plans and specifications
prepared, signed and sealed by a Florida Registered Professional
Engineer.

In my review of the application file today, T was unable to locate either a plan depicting
the ‘structural overhangs or detailed plans and specifications signed and sealed by a

Florida Registered Professional Engineer.

Second, we believe that the staff may have overlooked several key facts in their

review. Page 4, Paragraph D2 staies, inser alia, that .. the proposal includes a dock as an
acoessory use to am existing _simgle family residence.” This js mcorrect. The ot js

vacant. Accordingly, the proposed dock would at this time constitute a primary use not
an accessory use. Docks are not permitted as primary uses in a residential zZone,

Further, the staff report suggests that . the development will be in harmony with
the scale and character of adjacent properties ™ This is also incorrect, Whiledother
properties have docks, they do not have docks of the size and magnitude of the proposed
dock and boathouses. While no detajled plans were submitted with the apphcation, a
“guesstimate™ from the sketch and photo submitted suggests thai the roof line of the
boathouses at the end of the dock will approach, if not be in excess of, the height of
adjacent homes. When you consider that the boathouse roof over the larger capacity ift
will be 38 feet in length [as amended] and presumably have a boat out of the water on the
lift much of the time, it becomes clear that the visual effect will he o have a small house

n the view of my clients.

Third, we suggest to you that the roof decks should be included in the dock deck
for determining the applicable standard of review. If you include the total area covered
by the dock and roofs, excluding the tie piles, the dock area exceeds 500 square feet This

would require a Level Two Review.

Fourth, while [ have not had fime to fully review and consider Mr. Marian;’s
letter of March 5, 2002, 1 did note several curious

assertions, mcluding Tim Johnson’s
. 2002 Jetter T address these as follows:

comments 1n Mr. Johnson’s March 5

1} How is it that Harbormaster Morris e supposed to be sp
Knowledgeable of “* the facts and cHcumstances surrounding the
request and objections of the neighbors ™ 2 The file certainly does
not reflect that he spoke to either of my Clients. In fact they report
that he has not. In addition, it seems clear that he also did not k:lwc.-.'w
that the Rlums contiguous on the East do not mind having My
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2)

4)

Mariani’s dock located closer to their property ling [see their letter
dated 03/06/2002 in your file].

Mr. Johnson complains about the logic of the Soboleskis having
docks and opposing Mr. Mariani’s project. The Soboleskis oppose
the location, size and character of the Mariani proposal, not the
concept of his building a dock once he has a residence on Lot 31. If
the Mariam project is moved to the East adjacent te the Blums lot
line, they are not blocked in their view [so long as the size of the
boathouses does not get out of scale]. Both Mr. Mariani and Mr.
Tohnson undoubtedly know this, but ignore it.

Mr. Johnson complains that shifting to the East will impinge upon
the Blum’s view. But Mr. Johnson fails to mention that the Blums
don’t cbject.

Mr. Johnson and Harbormaster Morris both appear to be ignorani of
the fact that mv Clients did not build the docks on their property
[they were existing] and that they spent approximately $20,000 to
move boat lifts and address fence and landscaping 1ssues in a manner

that benefited their neighbors.

As you can seec from the foregoing brief comments, there are many disputed

issues that I need to address for the Soboleskis. ] hope that you will agree to g

orant the

additional time for my Clients and T to respond further prior to reaching a deciston.

Very truly yours,

%z o

2,

Maxwel] G. Battle, Jr.

Cc: James and Deberah Soboleskt



BATTLE & EDENFIELD, P.A.

ATTORNEYS AT LAW
MAXWELL G BATTIE JR. 7 206 MASCN STRER
MICHAR! 8. EDNENFILTD BRANDON, 17.3351.5177
. (413) 3893014

FAX {R13) 6845922

ALSOADMITTED
" OLORAID
" NEW MEXITY

* MONTANA

Aprit 26, 2002

Cyndi Tarapani, Coramunity Development Coordinator
Planning Department

Citv of Clearwater

100 South Myrtle Avenue

Clearwater, FL. 33756

Via Hand Delivery

RE:  Application for Flexible Development
Standard Approval submitted by
Chris Martani; FL.S 02-01-03

Dear Ms. Tarapani:

Thank vou for meeting with my brother and T on April 23 , 2002. I write as a follow-up to that
meeting and after I had an opportunity to review your file once again including recent submissions
by the applicant. I will address your inquiry concerning the Soboleskis legal nights to maintain their
present view, Mr. Johnson’s tetter of April 14, 2002, errors in the City Staff Report, and your mquiry

about the wind issue raised by Mr. Mariani in separate sectzons.

The Soholeskis have a right to ar_Unobstructed View

You inquired upon April 23, 2002 whether there was any law supporting the Soboleskis™ right to a
view. As you will recall, T deferred answering your inquiry untif [ could research the issue. I can now
answer your question unequivocally. YES. THE SOBOLESKIS HAVE A RIGHT TO AN

UNOBSTRUCTED VIEW.

First, the City of Clearwater’s Municipal Development Code provides that you are to protect the
property values and to minimize VISUAL IMPACTS [See eg., Bection 3-913]. Thus, the City Code
itself gives a right to Soboleskis to have their property value protected and io have development

proceed in a fashion that minimizes visual impacts, ie. Destroys thetr view.
Second. both the Fiorida Second District Court of Appeal and the Florda Supreme Couri have

recognized 2 waterfront landowner’s right to an unobstructed view, even where it may cross the
exiended property lines of the waterfront landowner’s upland land. See Les County v. Kiesel, 703
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$0.2d 1013 (Fla. 2™ DCA 1998) and Belveders Development v, Department of Lransportation , 476
So.2d 649 (Fla. 1985). In fact, the policy is so strong that each of these cases allowed the
complaining property owner to coliect damages from a government agency for interference with the
view across the water. I have attached copies of these two cases for vour ready review.

Further, given the clear legal principal of law that the view is a property right, we believe that the

Soboleskis’ civil rights would be infringed if the Mariani proposal were approved.

Tim Johnson’s April 14, 2002 Letier

After reviewing Timothy Johnson’s letter dated April 14, 2002, [ find Just one more attempt to
obfuscate the issues and justify the unjustifiable. If you read all of Mr. Johnson’s and all of Mr.
Mariani’s correspondence together the true themie becomes apparent, to wit - Mr, Mariani wants
other persons property values affected so that he can have what he asks for. In other wards, he is
unwilling to have his dock in his own view....HE WANTS IT IN HIS NEIGHRORS® VIEW.

To further his argument, Mr. Mariani is willing to go so far as to suggest that the City has previously
failed to enforce its Code by failing to require plans prepared, signed and sealed by a Florida
Professional Engineer, so it should fail to enforce the code one more time. If that is a meritorious
position, then why have the code at all ? You have stated that you have been in your current position
since the code was enacted. Do you really believe that the Code should not be enforced. Mr. Mariani
clearly does not want to submit the required plans and specifications at this point becanse they will
require him to fully reveal and document the travesty that he wants to impose upon his neighbors.

The photographs that Mr. Johnson submitted fail to identify where they were taken, how the point
from which they were taken was selected, how it relates to the orientation of the homes affected,
or what the position of the neighboring property owners was at the time the projects were permitted.
Accordingly, they are of little value. The photographs and graphical renderings submitted by
Soboleskis are real, relate to the exact project at issue, and are submitted by a neighboring
property owner who dees ohject BEFORE THE PROJECT IS PERMITTED.

This is made most clear in Mr. Johnson’s statement on page 2 of his April 14,2002 letier where he
opines “. .. First, as harsh as it may sound, view is not a factor listed in.. " The applicant clearly
admits that the Soboleskis’ view will be destroyed, but says “SO WHAT!”, I want what T want. Whai
Mr. Johnson and Mr. Mariani so disingenuously refuse to acknowled ge 1s that protecting value is
part of the Development Code, and VIEW IS VALUE on waterfront property. Im addition, Mr.
Johnson ignores Code Section 3-913 which requires consideration of VISUAL IMPACTS.

Mr. Johnson goes on to speak about what his client can build “.__as a maiter of ri ght.”. But Mr.
Johnson fails to address the environmental issues, or the fact that thete is no rignt te a covered dock.
Mr Mariaini can not build a covered area with a shorter dock due the sea grass presence, but he
contld still build a dock {albeit perbaps not the dock that he would like to hwld]. Fuithey, the shorter
dock would not allow for the use of large vessels due to water depth. This alone would ameliorate
the obstruction of Scholeskis” view that the constiuction of a dock in Mr. Matiani’s proposed

focation will cause.
/
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M. Plisko’s drawing is of little value in analyzing the issues because it fails 1o use the same point
of reference used in the Soholeski rendering photographs which depict the before and after views
and it does not address the vertical component at all. This is obviously a result of Mr. Johnson’s
recognition that addressing the effect of the vertical components would be devastating to his
position. While he blythely suggests in a footnote [footnote 2, page 3] that  Regrettably, the
graphics submitted are not truly representative of Mr. Mariani’s proposal or the effect of moving the
dock in an easterly direction.”, he fails to state any basis for this obviously false statement, nor does
he offer any graphic analysis of his own. As skilled a land use lawver as he is, Mr. Johnson would
have offered his own graphics if there was any way that they would have helped.

Errors in City Staff Report for 2/14/02 DRC Meeting

Unfortunately the City’s Stafl Report contains numerous errors which if not corrected may lead you
10 an incorrect decision. Of further concern is the alteration of the Staff Report by interlineating the
word “Draft” in blue ink since I reviewed the file in March. It is my understanding that Public
Records should not be altered after they are filed. But of greater importance is that City Staff

reviewing the application presumably had an unaltered document in front of them which was full

of errors and would give them a false impresston of the project. In any event, T now briefly list errors

in the report as follows:

PAGE 2

The third paragraph incorrectly states the distance to [Fast property line and the square footage of
the covered boatlifts. The distance to East property line is 72 feet, not 24 feet. The square footage
of the covered boatlifts is 544 square feet each, not 144 square feet.

The fourth paragraph fails to note that the code tequires that all permits be applied for
sitnultaneously.
The proposed width in the table incorrectly lists 36 feet. The true width from the application is 39.75

feet.

PAGE 3

The Table incorrectly lists the distance to East property line as 24 feet. The true dimension is 72
feet.

Paragraph €.2 contains a false statement. The County report does not say that the proposal is more
envirommentally sensitive than the “EXISTING DOCK”. There is no existing dock

Paragraph C.3 fails 10 analyze the criteria on the basis that it is not applicable. 1t is applicable to
the overall decision making process. Meeting one of the thiee criteria is required 1o request relief,
BUT DOES NOT ENTITLE THE APPLICANT TO RELIEF. '

PAGE 4
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Paragraph D.1 is in error. There is no éxisting house. Therefore, the dock will not be an accessory
use.

The appi::cant is not replacing an existing dock with a more environmentally sensitive dock. There
is no EXISTING DOCK, and the massive propertions of the dock proposed is hardly

environmentally sensitive.

The development is not in harmony with the scale and character of adjacent properties. Look
at the aerial photographs and the graphic representations.

Paragraph D.2 {ails to address impairment of value at all. On waterfront property in particular,
VIEW IS VALUE,

Paragraph D.4 fails to address the increased traffic of visitors coming to use two Thirty foot plus
boats. Similarly it fails to address marine traffic congestion which will no doubt be an issue when

you put two more Jarge boats in such close proximity to the existing dock.

Paragraph D.5 states without support that the proposed development is consistent with community
character and will improve it. HOW? There are no docks of similar magnitude and it changes the
somewhat uniform spacing of docks throughout the area. See aenial photographs.

Paragraph D.6 incorrectly states that there are no adverse impacts. It does not address visual,
olfactory and acoustic impacts on adjoining property. The proposed positioning of the Mariani dock
will impact use of the water space around the existing Soboleski dock, the boats operating will put
additiona! fumes and noise in the Soboleskis’ faces, the massive size of the covered boatlifts and
vessels will adversely affect the visual aspects of adjoining property.

PAGE 5

Given the vast number of material errors in the Staff Report and considering the failure to even
address in any meaningful analysis several key factors, the Staff Recommendation should be

completely discarded. This was apparently recognized by someone in your office after T became
involved because someone was concerned enough to alter the Original Staff Report in the file by
writing drafl on 1t AFTER I OBTAINED A COPY AND STARTED POINTING OUT FLAWS TN

IT.

The Wind Issue

You mquired as to our position on the prevailing winds concern that Mr. Mariani raised as a
justification for not moving the dock to the East. First, we are not convinced that the winds are
prevailing from the North. However, assuming that the prevailing winds are from the North, moving
the dock 10 the Liast does not sigmficantly change the protection afforded by the peninsula upon
which the dock will be located; See Exhibat 5 to my March 27, 2002 Letter. The tand mass wil] still
protect the dock from Novtherly winds. Further, as the winds shift to the East, moving the dock to
w0 driven waves. Jt should also be noted that waves from

the Fast decreases the angle of impact of wing
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the channel will come in from the Easterly direction and tend to “wrap the seawall”. Thus, moving

the dock to the East will enhance protection from wind and waves, not decrease it.

Concluding Comments

The simple truth is Mr. Mariani waots to destroy the rights of the Soboleskis so that he will not have
to look at his own dock. He should not be altowed to do so under the guise of environmental
protection. At this time, Mr. Mariani can move his dock to the East side of his lot without objection
from the adjoining property owner on that side, choose the orientation of his proposed house to

enhance its visua) properties, and simultaneously protect the property ri ghts of his neighbors. [
Mr. Mariani and the City are both plunged into otherwise

implore you to require this action before
can fairly be construed as an obstinate, 10 heck with my

unnecessary litigation as 2. result of what
neighbors™ attitude by the applicant.

Very jruly yours,

< =

Cc: James and Deborah Soholeski
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l.ee County v. Kiesel, 705 So.2d 1013 (Fla.App. Dist.2 02/06/1 983)

[1]  Florida Court of Appeals

[2]  Case No. 96-05137

[3] 70580.2d 1013, 1998.FL 446 <http:/Amwww.versuslaw.com>

[4] February 06, 1998

[5] LEE COUNTY, FLORIDA, A POLITICAL SUBDIVISION OF THE STATE OF FLORIDA,

APPELLANT,

V.
EDWARD C. KIESEL AND LORRAINE T. KIESEL, HUSBAND AND WIFE, APPELLEES.

[6]  Appeal from the Circuit Court for Lee County; R. Wallace Pack, Judge.

and Jdohn J. Renner, Assistant County Attorney, Fort

[7]  James G. Yaeger, Lee County Attorney,
er, Martin, Jensen, Maiche! and Hetlage, Fort Myers,

Myers, for Appellant. Kenneth A. Jones of Pep
for Appellee. '

[8] Campbell, A.cj., and Frank, J., Concur,
[91  The opinion of the court was delivered by: Northcutt, Judge.

[10] NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF FiLED,
DETERMINED

(111 We affirm a partial final Judgement in this inverse condemnation action brought by Edward and
Lorraine Kiesel against Lee County. The trial court found that the Kiesels were entitled 1o
compensation because a bridge the county built over the Caloosahatchee River obstructed the
Kiesels' riparian right of view. The court gave the county the option either to eroceed with a "guick
take" procedure pursuant to Chapter 74, Florida Statutes (1995}, or to pay the Kiessls after the entry
of a final Judgement assessing full compenssation for the taking and any damages to the remainder.,

The county appsaled. *n1
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[12] Evidence at the bench trial refiected that the Kiesels purchased their riveriront property in 1987
for $160,000 and constructed a home at a cost of $265,000. Afier the home was built, the county
proceeded with the alignment and construction of the bridge. The completed bridge makes landfall on
property adjacent to the Kiesel home; none of the Kiesels' property was condemned for the
construction. The bridge is not aligned perpendicularly to the shoreline, but extends over the river at
an angle, reaching across the view from the Kiesels' property. The Kiesels' experts testified that the
property previously had a value of $650,000 to $659,000. The experts opined that after the bridge
construction the market value of the property was $300,000. One expert directly attributed the loss in

value to the bridge.

[13]  The trial court found that s a result of the angle at which the bridge is constructed across the
front (river side) of the Kiesel property, it substantially and materially interferes with and disturbs the
view across the waters of the Caloosahatchee River from the said property.” The court concluded that
"as a direct and proximate result of such substantial and material interference, the market value of the
Kiesel property has substantially decreased, having been estimated by Plaintiffs’ expert real estate

appraisal witness as being in the range of $194,250 to $227,200."

[14]  We reject the county's argument that there was no physical taking here; that, since the bridge
did not physically rest upon any of the Kiesel property itself, the Kiesels were entitled to compensation
only if the bridge construction substantially ousted them from or deprived them of substantially all
beneficial use of their property. That test would apply if this case involved a "regulatory taking", in
which a land owner's use of his property had been restricted by government regulation. See, e.g.,
Florida Game and Fresh Water Fish Com'n v. Flotilla, Inc., 636 So. 2d 761 (Fia. 2d DCA 1994). But
this was not a regulatory taking. Rather, this case involved an actual physical intrusion to an
appurtenant right of the Kiesels' property ownership. Cf. Palm Beach County v. Tessler, 538 So.2d
846, 849 (Fla. 1989) (although none of property owner's land was physically taken, owner was entitied
to compensation when retaining wall built by county caused a substantial loss of owner's appurtenant

right of access to property.).

[18]  Owners of uplands along navigable waters enjoy common law riparian rights, one of which is
the right to an unobstructed view over the water to the channel. These rights constitute property,
which the government may not take or destroy without paying just compensation to the owners. SSee
Thiesen v. Gulf, F.& A. Ry. Co., 75 Fla. 28, 78 So. 491 (1817); Padgett v. Central and Southern
Florida Flood Control Dist., 178 So. 2d 900 (Fia. 2d DCA 1965).

[16]  Shorelines do not often neatly parallel channels, and property lines are not always
perpendicular to shorelines or channels. Consequently, it is impossible to devise a rule for every case
that would define the physical parameters of the riparian right of view or establish what degree of
intrusion would constitute an obstruction. In this regard, both parties rely on Hayes v. Bowman, 91 So.
2d 785 (Fla. 1957). The county cites Hayes because it affirmed the denial of an upland owner's action
for an injunction against a private pariy's construction of a fandfill that would interfere with the land
owner's riparian right of view to the channel. The Kiesels cite Hayes because it recognized this
particular property right, and described its breadth in general terms as a case by case fachual

determination. .
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[17]  We . .. hold that the common law riparian rights to an unobstructed view and access {o the
Channel over the foreshore across the waters toward the Channe! must be recognized over an areg
as near ‘as practicable' in the direction of the Channel so as to distribute equitably the submerged
lands between the upland and the Channel. This rule means that each case necessarily must tumn on
the factual circumstances there presented and no geometric theorem can be formulated to govern all
cases. An upland owner must in all cases be permitted a direct, unobstructed view of the Channel and
as well a direct, unobstructed means of ingress and egress over the foreshore and tidal waters 1o the
Channel. If the exercise of these rights is prevented, the upland owner is entitled 1o relief.

[18]  In making such 'equitable distribution' the Court necessarily must give due consideration to the
lay of the upland shore line, the direction of the Channel and the co-relative rights of adjoining upland

owners.

[19] 91 So. 2d at 801-02,

[20]  When affirming the denial of relief to the property owner, the Hayes court limited its ruling to
the effect of the landfill specificaily as proposed. The court observed that "if the fill should be extended
in a southerly direction so as to interrupt appellants’ remaining view of or approach to the Channel,
appellants might then have substantial grounds for complaint.” 91 So. 2d at 802, it thus appears that
in Hayes the court applied to the riparian right of view a test that was similar to the one it later
articulated with respect to a land owner's appurtenant right of access: to constitute a compensabie
obstruction of the riparian right of view, the interference must be more than a mere annoyance. It must
substantially and materially obstruct the land owner's view to the channel. Cf. Tessler, 538 So. 2d at
849 (loss of the most convenient access to property is not compensable where other suitable access
continues to exist; loss of access is compensable when, considered in light of the remaining access,

property owner's right of access has been substantially diminished).

[21]  In this case the trial court found that the bridge substantially and materially interfered with the
Kiesels' riparian right of view. Our examination of the record confirms that this finding was amply
supported by the evidence at trial. The Kiesels' expert testified that eighty per cent of their view to the
channel was obstructed by the bridge. We agree with the trial court's Conclusion that this was

substantial and material.

[22]  Finding no merit in the county's other issues, we affirm the order under review.,

Opinion Footnotes /



[23]  *fn1 We have jurisdiction because the non-final order determined the issue of hability in favor
of the party seeking affirmative relief. Fla.R.App.P. 9.130(3)(C)(iv).
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07/11/85 BELVEDERE DEVELOPMENT v. DEPARTMENT oF
[Editor's note: footnotes (if any) trail the opinion]

[1] SUPREME COURT OF FLORIDA
(2] BELVEDERE DEVELOPMENT CORPORATION, et al., Petitioners,

V.
[3] DEPARTMENT OF TRANSPORTATION, DIVISION OF ADMINISTRATION.

[4] Respondent

[5]) No. 62,172
[6] 476 So. 2d 649, 10 Fla. Law W. 375

[7] July 11, 1985

[8] Application for Review of the Decision of the District Court of Appeal - Certified Great Public
Importance. Fourth District - Case No. 79-2306.

[9] Rehearing Denied November 4, 1985

BLUE BOOK CITATION FORM: 1985 FL. 1672 (hitp://iwww. versuslaw.com)

{10} APPELLATE PANEL:

[11] Adkins, J., and Alderman, Ehrlich and Shaw, JJ.. concur. Bo
in part with an opinion. Overton and McDonald, JJ., dissent.

(12] DECISION OF THE COURT DELIVERED BY THE HONORABLE JUDGE ADKINS

[13] This cause is before us on pstition to review the decision of the Fourth District Court of Appeal in

Belvedere Development Corp. v. Department of Transportation, Division of Administration and Palm
Beach County, 413 So.2d 847 (Fla. 4th DCA 1982), in which that court certified the following question

to be a question of great public importance:

[14] DOES FLORIDA LAW PERMIT RIPARIAN RIGHTS TO BE SEPARATED FROM RIPARIAN
LANDS?

[15] 413 S0.2d at 851. We have jurisdiction. Art. V| § 3(b)(4), Fla. Const.

yd, C.J., concurs in part and dissents

[16] This case commenced with the filing of a complaint in eminent domain by the Department of
Transporiation to condemin certain lands adjoining the contiguous to Lake Warth in Palm Beach
County, Florida. The Department sought to acquire the property in fee simple absolute, with an
express reservation to the landowners which providad:

[17] Reserving unto the Defendant the rights to use and enjoy the riparian rights of and pertaining to
said lands, including the rights to bulkhead and fil!, said lands as provided by law, which are not in
confiict with the interests of the Florida Department of Transportation in the construction and

maintenance of said public highway. /
™ E
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(18] The petitioners, Belvedere Development Corporation and Colonnades, Inc., answered the
complaint in eminent domain alleging that the lands sought to be acquired by the state were only a
portion of petitioners' lands and the taking thereof and the use to which they would be put would

cause severance damages to the remaining adjoining lands of the petitioners.

[19] The case went to trial and the jury returned verdicts finding (1) that the compensation awarded to
petitioner Colonnades was $15,800 for the value of the land taken and $0 for severance damages, for
a total award of $15,800; and (2) the compensation awarded to petitioner Belvedere was $2,385 for

the vaiue of the land taken and $0 for severance damages, for a total award of $2,385. The tria! court

entered final judgments pursuant to the verdicts and an appeal followed.

[20] On appeal, the petitioners raised seven points. However, the district court found that only one
issue warranted any extended discussion — whether riparian rights could be enjoyed by an owner of
non-riparian land? The court's decision to uphold the Jury's award was based on its conclusion that the
only Florida Supreme Court decisions relevant to the issue supported the Department's position. 413
S0.2d at 850 (citing Burkart (sic) v. City of Fort Lauderdale, 168 So.2d 65 (Fla. 1964) and Caples v.
Taliaferro, 144 Fla. 1, 197 So. 861 (1840). The court also discussed a decision of our First District
Court of Appeal, Peebles v. Canal Authority, 254 So.2d 232 (Fla. 1st DCA 1871), in which the
condemnor acquired the fee simple title to the property taken without limiting the estate or use
invoived. The Peebles court held that it was improper for the condemnor's appraiser to take into
consideration the condemnor's allowance of access to the river based on the condemnor's usual

policy of allowing such access. The court stated:

[21] it is established law that privileged in the property taken, (in this case, access to a body of water)
the enjoyment of which is not compatible with the exercise of the title taken (here, a fee simple
absolute) by the condemning authority, cannot be considered in awarding compensation unless they
are formally established by the condemnation proceeding. Privileges . . . which are merely permissive
and subject to revocation by the condemning party at any time cannot be availed of in reduction of

damages.
[22] ld. at 233 (citations omitted).

{23] The district court in the instant case found that the condemnor had made it claar in its petition that
the riparian use of the property was reserved to the petitioners except insofar as it might conflict with
the limited interests of the Department. The court aiso found that the order of taking followed Peebles
and specified that the riparian rights were reserved {o the petitioners. Accordingly, the found that the
express reservation of rights, coupled with the evidence adduced at trial, was a sufficient basis upon

which the jury could determine its award. 413 So.2d at 850.

[24] The petitioners argue that the attempted reservations of riparian rights by the Department in the
legal descriptions attached to the order of taking are incffective. They contend that a person or entity
rmust own the lands bordering on navigable waters for there {o be riparian rights; in other words,
riparian rights are appurtenant to and are inseparable from the riparian land. Petiticners quote the

following authority:

[25] The source of riparian rights is ownership of dry land bordering or abutting on a navigable
waterbody . . _riparian rights are an inherent aspect of upland ownership, and not severable from it.
§§ 21.6 and 34.3, Maloney, Plager and Raldwin, Water Law and Administration, The Florida

Experience, University of Florida Press 1968,
4
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(28] In addition, they rely on the following language from Florida Jurisprudence to support their
contention that the respondents have become the owners of the riparian rights appurtenant fo these
lands:

[27] The land to which the owner holds title must extend to the ordinary high watermark of the
navigabie water in order that riparian rights may attach. Conveyance of title to or lease of the riparian
land entitled the grantee to the riparian rights running therewith whether or not mentioned in the deed

or lease of the upland. 34 Fla.dur., Waters, 126, et seq.

[28] Because the petitioners' Property was taken in fee simple absolute without an award for
Seéverance damages, petitioners argue in conclusion, a taking has occurred in violation of article X,

section 6 of the Florida Constitution.

jurisdictions that follow the majority rule that riparian rights may be devised separate from the lands to
which such rights attach. In 1916 this Court stated:

[30] A conveyance of land to which riparian rights to submerged lands are attached - . . May carry the
riparian rights, unless such rights are reserved or a contrary intent appears from the convevance.

[31] Panama ice and Fish Co. v. Atlanta and St Andrews Bay Railway, 71 Fla. 419, 423, 71 8o, 608,
610 (1916). See also Burkhart (sic) v. City of Fort Lauderdale; City of Tarpon Springs v, Srmith, 81 Fla.

479, 502, 88 So. 613, 621 (1921).

[33] However, we are persuaded by the concerns voiced by Judge Hersey in his special concurring
opinion and agree that following this general rule in all situations often leads to rather absurd resuits.

Judge Hersey stated:

34] (Riparian) rights basically include (1) general use of the water adjacent'to the property, (2) to
vharf out to navigability, (3) to have access to navigable waters and (4) the right to accretions,

he language in the Order of Taking (the functional equivalent of a dead)? They have no easemeant or
ther retained rights to enter upon appellee's land. If 5 dock is built by appellants it will have to be
€e-standing, without contact with appeliee's land. And how are they to "uge” the water, say for
wimming, when they have no access to it other than by boat? And consider the horrendous problern

I accretions!

6] 413 S0.2d at 851,

711n 1917 this Court defined riparian rights in Thiesen v Gulf, Florida and Alabama Railway, 75 Fla,
', 78 So. 491, 507 (1817):



[38] Riparian rights we think are property, and being so the right to take it for public use without
compensation does not exist. The fronting of a lot upon a navigable stream or bay often constitutes its
chief value and desirability whether for residence of business purpose. The right of access to the
property over the water, the unobstructed view of the bay and the enjoyment of the privileges of the
waters incident to ownership of the bordering land would not in many cases be exchanged for the
price of an inland lot in the same vicinity. In many cases doubtless the riparian rights incident to the
ownership of the land were the principal if not sole inducement leading 1o its purchase by one and the

reason for the price charged by the seller.

[39] Although riparian rights are property, they are unique in character. The source of those rights is
not found within the interest itself, but rather they are found in, and are defined in terms of the riparian
upland. In most cases, therefore, it is not difficutt to find that riparian rights are an inherent aspect of

upland ownership and are not severable from it.

[40] Thus, in the context of condemnation of property, we think the condemnor should be unable to
reserve the riparian rights to the condemnee in the absence of an express bilateral agreement to do
so with the condemnee. The actions of the Department in this case have, in effect, deprived
petitioners of the basic rights which are included in the term "riparian rights." The condemnation
context is distinguishable from the situation where two parties to a real estate transaction might
choose to sever the riparian rights from the riparian lands and also provide those necessary additional
rights which would enable the riparian right holder to actually benefit from those rights — i.e., an
easement or right to enter the riparian lands. For this reason, we will not hold that riparian rights are
never severable from the riparian lands. However, we must conclude that the act of condemning
petitioners' lands without compensating them for their riparian property rights under these facts was

an unconstitutional taking.

[41] In reaching our conclusion, we have considered the applicability of section 197.228, Florida
Statutes (1983), to the instant case. Section 197.228 provides in part:

[42] (1) Riparian rights are those incident to tand bordering upon navigable waters. They are rights of

ingress, egress, boating, bathing and fishing and such others as may be or have been defined by law.
Such rights are not of a proprietary nature. They are rights inuring to the owner of the riparian land but
are not owned by him. They are appurtenant to and are inseparable from the riparian land. The land to
which the owner holds titie must extend to the ordinary high watermark of the navigable water in order
that riparian rights may attach. Conveyance of title to or lease of the riparian land entitles the grantee

to the riparian rights running therewith whether or not mentioned in the deed or lease of the upland.

[43] The guestion of whether this statute applies to the case at bar turns on the threshold issue of
whether it is a tax law or property law. The statute contains language which seemingly prevents the
separation of any riparian rights from the ownership of riparian upland. Such language, if applied to
this case, would be inconsistent with generally accepted property doctrines and contrary 1o
established case law in the state of Florida. See Burkhart (sic) v. City of Fort Lauderdale.

[44] The Court, in Webb v. Giddens, 82 80.2d 743 {Fla. 1955), observad that this statute "is included
in the chapter on taxation and financa” and expressed no opinion &s to iis applicability in a suit

brought by a riparian owner seeking a declaration as to the right of State Road Department 10 obstruct
navigable waters.

[45] In McDowell v. Trustees of Internal Improvement Fund, 90 80.2d 715, 717 {Flz. 1956}, we said
this subsection of the statute "was appropristely included in the chapter on taxation, and it was
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[57] I agree with the Court's conclusion that in the context of this case and condemnation proceedings
generally, there can be no separation of Fiparian rights from the riparian lands being taken. Therefore
the purported "reservation" of riparian rights to the owners having their riparian lands taken by the
state was void and the owners must be compensated for that portion of the value of the lands taken

attributable to their riparian characier.

[58] The majority wisely finds the words of Judge Hersey, written in special concurrence to the opinion
i the issue of separation. There are compeliing reasons for simply answering the
certified question unequivocally in the negative. However, | am content with confining our answer to
the context in which the question arose. | see the majority’s "holding" regarding separation by

agreement as mere dicta.

[59] In view of the Court's conclusion that there can be no reservation of riparian rights to the
condemnees, we must also conclude that the testimony of the state's valuation eXperts at trial, having
been based on an erroneocus legal theory, was improper. As is briefly described in the opinion of the
district court, the state's expert testified that there was to be no compensation for the loss of riparian
rights, because riparian rights were not being taken. This erroneous testimony was clearly prejudicial

and mandates a new trial.

{60] The majority correctly concludes that it was also error to allow the state to present to the jury
certain features of its future pians of a promissory or speculative nature, which served to diminish the
character of the damages in the eyes of the jury. This error mandates a new trial.

opinion approving the affirmance of the Judgment for
mages must be determined anew by means of g jury
onstitutional right to full compensation.

[61] | dissent to that portion of the Court's
damages. Because of errors at the trial, the da
trial affording full protection to the petitioners’ ¢

[Editor's note: Mustrations from the original opinion, if any, are available in the print version]

Copyright 1996 VersuslLaw, Inc. (2086) 250-0142. http:/fwwwy. versusiaw. com
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9/5/2002

CITY OF

CDB Members:

This is a letter from the appellant Mr. Soboleski’s
representative Max Battle, for the Mariani Dock Appeal
case# APP2002-07002. This is part of section E.
Consideration of Level 1 Appeals (Item 1), the final item
on the Agenda. Please collate into your packets. Thank

you.

Planning Department



BATTLE & EDEN FIELD, P.A,

ATTORNEYS AT LAW

208 MASON STREE-
BRANDON, Fi_ 335
(813) 685304

FAX (813) 684-5922

MAXWELL G, BATTLE, JR.*
MICHAEL 5. EDENFIELD

ALSO ADMITTED

- COLORADG . March 27, 2002

* NEW MEXiCo
- MONTANA

Mark Parry, Lead Planner

Cyndi Tarapani, Community Development Coordinator
Planning Department

City of Clearwater

100 South Myrtle Avenue

Clearwater, FL, 33756
RE: 193 Devon Drive; Lot 31; ﬂ COPY

Application for Flexible Development
Standard Approval submitted by
Chris Maniani; FLS 02-01-03

Dear Mr. Parry and Ms. Tarapani:

As you know, I represent James and Deborah Soboleski who own the residence to
the immediate West of Mr. Chris Mariani’s lot for which the above application was

and specifications prepared, signed and sealed by a Florida Registered Professiona]
Engineer as required by Section 4-202, Subsection A, 24, Community Development



Clearly the most devastating effcct of granting Mr. Mariani’s request s the
destruction of the view from the back of the Soboleski residence. Exhibit 1 is a
photograph taken from the Soboleski residence deck. As you can clearly see, it is
presently a muiti-million dollar view. Exhibit 2 is the same photograph with the proposed
Marian: dock overlayed. The effect is self evident and graphic.

Exhibit 3 is an aerial view of the Soboleski residence and Mariani lot. Exhibit 4 is
the same aeral view with the proposed Mariani dock overlayed. Piease note the
devastation to the Soboleski’s view is mirrored by the devastation to the view of the

Soboleski residence from the water.

Exhibit 5 s the same aerial view of the Soboleski residence and Mariani lot as
shown in Exhibit 3 with the Mariani dock overlayed in the alternate location to the East
that has been suggested by the Pinellas County Department of Environmental

Management. This alternate location would accomplish a number of goals. First, it
would not adversely impact the view from the Soboleski residence to anywhere near the
extent as the location proposed by Mr. Mariani. Second, it would disrupt considerably
less of the sea grass beds, as can ciearly be seen in the Exhibit. Third, it would place
boats at the dock at an oblique angle to waves [and wakes] approaching from the channel
to the East. Fourth, it would be in keeping with the general uniformity of spacing
between dock installatrons along the fingers in the neighborhood [See also Exhibits 7 and

8]. '

Exhibit 6 consists of reduced scale versions of Exhibits 3 and 5 with a “line of
sight” depicted as a single broken blue line. The “line of sight” is extended from the
camera location for Exhibits 1 and 2 across the intersection of the Soboleski/Manani

property line and the seawall cap. It sets the left most [Northern most) portion of the view
from my Clients’ lot without looking over the Mariant lot. The differing effect of the two

proposed locations for the Manani dock is clear. Placing the Mariani dock in the location

proposed by Mr. Manani [top photograph, Exhibit 6] destroys the view from the
Soboleski residence, destroys the view from their dock, and seriously devalues their
property. If the dock is placed in the alternative location to the East [bottom photograph

Exhibit 6], it moves out of the Soboleskis’ line of sight.

Exhibits 7 and 8 are a compilation of aerial views of the neighborhood. The
somewhat symmetrical spacing of docks and the minimal number of boathouses in the
neighborhood is evident in the photographs. It should also be noted that most of the
boathouses are at the seawall behind the residences that they serve. The two exceptions at
the end of the Devon finger are situated in a fashion that does not adversely effect the

views from the residences adjacent to them.

Exhibit 9 is a CD that contains copies of each photograph in Exhibits 1 through 8.
If you insert it in a desktop or laptop computer you will be able to view the photographs
with ease by either selecting the number of the photograph or by clicking “Next” and
“Previous”. This CD should make it very easy for you to evaluate the visual impact of the



two alternative locations for the dock. The CD version of the photographs also allows
casy viewing of the grass beds and the character of the existing neighborhood.

Exhibit 10 is a copy of the Mark Blum’s March 6, 2002 letter to Mr. Pary.
Exhibit 1 1s a copy of Mr. Mariani’s March 7, 2002 letter,

Exhibit 12 is a copy of Mr. Johnson’s March 5, 2002 letter.

Exhibit 13 1s a copy of the City of Clearwater’s Staff Report.

Exhibit I;l is a copy of my March 14, 2002 [corrected) letter to Mr. Pary.

Exhibit 15 15 a copy of the Pinellas County Department of Environmental
Management’s Water and Navigation Report.

Exhibits 10 through 15 are included for your ease of review.

Mr. Mariani’s March 7, 2002 Letter

Now I address Mr. Mariani’s letter of March 7, 2002 to Ms. Cyndi Tarapani. Mr.
Mariant starts his diatribe with the sobriquet ‘that the ... Soboleski’s... completely
misconstrue... or are totally erroneous...”. This is an interesting approach by Mr. Mariani
because this is actually what his letter does. I note as an aside that Mr. Mariani, who has
the burden of establishing his entitlement to the relief requested, has completely failed to
provide any pictorial evidence of the visual effect of his proposal. In any event, I address

his letter by corresponding numbered paragraph.

1) The issue is not whether Mr. Mariani should be allowed to build a dock, but
where and how large. When a variance is granted, it should always be the
minimum variance necessary. Further, despite what Mr. Mariani opines, the

aerial photographs [Exhibits 3 through 7] clearly show that construction to the
East would affect a smaller area of sea grass. With respect to the alleged
encroachment to the East, that property Owner, the Mark Blum, does not
object. [See Exhibit 10].

2) Mr. Marniani is incorrect. His application seeks to affect more sea grass than
necessary, build a larger dock than necessary, obtain a larger deviation from
the standards than necessary, and destroy my Clients’ view and property

values.

3) Please see response to Marani paragraphs 1 and 2. The guestion 1s not
whether to allow some variance, it is the magnitude of the variance and the

conditions under which it may be granted. The Soboleskis do not have a
boathouse.



4) Mr. Manani’s obfuscation of the true import of his proposal in this paragraph
is incredible. He says that his proposed dock does not set a new precedent. His
incredible statement ignores the fact that he is proposing to build an
unprecedented double boathouse consisting of 532 square feet of coverage
each, plus dock walking deck area of 476.5 square feet [accepting for the
purposes of this paragraph Mr. Johnson’s calculations as accurate], for a total
of 1540.5 square feet of coverage. The approval of this application would
allow Mr. Mariani to construct what amounts visually and environmentally to
a second home over the water. This is clearly unprecedented in Clearwater’s

modern history.

It should also be noted that the metal roof will have a substantially larger
surface area than the plan view indicates due to the pitch involved. This
surface area and pitch has a substantial propensity for reflecting a obnoxious
glare onto the Soboleskis’ property during substantial periods of the day.

Mr. Mariam also implies that the Soboleskis are seeking to deprive him of a
benefit that they enjoy. Nothing could be further from the truth. The
Soboleskis do not have 1064 square feet of boathouse . The Soboleskis did
not block their neighbors view. They do not have even one boathouse. In fact
the Soboleskis spent substantial monies to improve their neighbor’s view by

moving lifts.

5) The Soboleskis do not advocate that Mr. Mariani should not be allowed to
construct 2 dock or residence upon his lot. They contend that his development
should be reasonable and not impair their view and property values. As shown
in Exhibits 1 through 6, it is possible for Mr. Mariani to do so and improve his
own situation at the same time. Why he is so adamant about destroying the

Soboleskis’ view and property value is a mystery.

It should be noted that Mr. Mariani makes an interesting statement about the
fatlure of Ress Marine to ever experience the lifting or destruction of a dock
that they built. I would be interested to know the basis for this statement and
what Mr. Mariani defines as “lifted” or “destroyed”. While Ress Marine is a

marine contractor of excellent reputation and qualtfication, no one can beat

Mother Nature at every turn. At least one dock on St. J oseph’s Sound built by
Ress Marine that suffered substantial damage includi ng loss of timbers during

the “No Name Storm”.

: Moving on to the balance of Mr. Mariani’s letter, I find it interesting that Mr.
Mariani  suggests that the Neimanns have no right to object. If this were true, the City
would not require notice to the Neimanns. Further, Mr. Mariani suggests that there is no
loss of value to Neimanns’ residence as a result of the Soboleskis’ docks flocated on two
fots, not one small one like Martani’s], ergo there can be no loss of value to Soboleskis’
residence due to his proposed dock. This incredible assertion is dispelled by one look at

Exhibits 1 and 2. In addition, you must consider two other salient facts. First, the
4

L‘s .". Sy



Soboleskis purchased their property with the docks in place and then made expensive
modifications which benefited the Neimanns. Second, the Soboleski docks do not block
the Neimanns’ view and there are no house sized boat houses on the Soboleski docks.

Next, Mr. Mariani suggests that the Soboleskis want his dock in its present
proposed location. This is obviously incorrect. If Mr. Mariani’s assertion were true, you
would never have heard an objection from my Clients and you certainly never would
have heard from me. In addition, Mr. Mariani’s comments about the view are completely

dispelled by Exhibits 1, 2 and 6.

Finally, Mr. Mariani suggests that he bought his lot specifically due to its
Southern exposure. A more probable reason is that it was on the market. One look at
Exhibits 7, 8 and 9 shows a dearth of vacant lots in the area. In any event, the placement
of the dock to the East in the alternate location still places it in a protected position from

the North/Northwest winds.
NO MATTER WHAT MR. MARIANI SAYS, GRANTING HIS REQUEST

SETS AN UNCOMFORTABLE PRECEDENT FOR ALLOWING THE
CONSTRUCTION OF MASSIVE VIEW, DESTROYING STRUCTURES OVER

THE WATERS OF CLEARWATER HARBOR., :

Timothy Johnson’s March 5, 20021 etter

To avoid unnecessanly lengthening this letter, I will confine my comments to Mr.
Johnson’s letter to Page 3, paragraph 5 (c)(3). The closing sentence of this paragraph of
Mr. Johnson’s letter states that “The logic of the Soboleskis is elusive.”

The Soboleskis” logic is elusive only to Mr., Johnson who fails to seck it for who
perhaps chooses consciously to ignore it]. Mr. Johnson is a real estate and land use
attorney of some repute. His prowess at presentations before Jand regulatory authorities
is legendary. Yet he failed to produce for your office the very type of pictorial evidence
that the Soboleskis have presented with this letter. Given his experience and professionai
competence, there seems to be only one reason that he would fail to present such valuable
evidence. He knew that it would have a devastating impact on the posttion he advocates.
Therefore, he omitted this pictorial evidence and resorted to criticizing the Soboleskis for

striving to protect the substantial investment that they have in their property and the

community.

Finally, his comments about the location of docks close to property lines ignores
the clear fact that the Soboleskis not only worked to protect their neighbors view with
respect to docks in place when they purchased their property, but more importantly that
the Soboleski docks are not in the prevailing view of the Mariani lot.




Concluding Comments

[ reiterate the positions espoused in my March 14, 2002 letter that: 1) Mr.
Mariani’s application fails to comply with the requirements of the Community
Development Code; 2) due to the size of the proposed dock a Level 2 Review is required;
and 3) without the prior construction of a residence on the Mariani lot, the proposed dock
would constitute an impermissible primary use rather than an accessory use [the lot is
now vacant]. My corrected March 14, 2002 letter is incorporated in this letter by
reference [See Exhibit 14]. Each of those positions constitute mdependcnt grounds for

denial of Mr. Mariani’s request.

However, if you continue to review Mr. Mariani’s application as a Level |
Review, I suggest to you that Mr. Manani’s application as it is presently constituted must
be denied. Granting it would constitute an unconscionable abuse of the flexible
development standards that were implemented to balance the protection of individual
property owners and the character of the community with the right of a property owner to
reasonably develop his property. Exhibits | through 9 clearly support this denial.

Mr. Mariani says that he wants to meet with the Soboleskis to work out an
acceptable location for his dock. If this ts true, then abate the review process and direct
Mr. Maniani and Mr. Johnson to meet with the Soboleskis and myself to discuss the
project further. This letter and the Exhibits thereto clearly outline potentially acceptable

proposals.

Finally, 1 request that the Soboleskis and I be granted an opportunity to meet with
you and your staff to discuss Mr. Mariani’s application and make a presentation to you. |
believe that due process and basic faimess dictates that the Soboleskis be given the same

opportunity that Messrs. Mariant and Johnson were provided.

I look forward to hearing from you at your earliest convenience.

Maxwe W

Cc: James and Deborah Sobolesk?
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Member Mazur mogd-ﬁ)/approve Item Cj,,/wﬁﬁfthe listed conditich, Case FLD 62:04-
11._The motion was duly seconded. Members Gildersleeve, Mazir, Moran, Hooper, Doran,
and Chair Peterserrvoted “Aye’; Member Plisko voted “Nay:” Motion carried.”

4, Case: APP2002-07002 — 193 Devon Drive
. Owner: Christopher C. Marian.

Applicant/Appellant: Deborah L. Groen Soboleski. {191 Devon Drive).

Location: 0.19 acres located on the south side of Devon Drive, approximately 600 feet

east of Hamden Drive

Atlas Page: 276A.

Proposed Use: A 440 square foot dock with two boat lifts.
Request:
Appeal of a Level One (Flexible Standard Development) decision by the Community Development
Coordinator who approved certain deviations to dock requirements for the property located at 193
Devon Drive, under the appeal provisions of Section 4-501 of the Community Development Code.
Presenter: Mark Parry, Planner.

This 0.32-acre site is iocated on the south side and terminus of Devon Drive,
approximately 1,350 feet east of Hamden Drive. The site fronts on a channel off of Clearwater
Harbor and is currently vacant.

On January 18, 2002, Timothy Johnson, Jr., Esquire, filed an application for Flexible
Standard Developrnent approval on behalf of Mr. Christopher C. Mariani (property owner) for a
dock. It was later amended and refiled on January 28, 2002. (Refer to Exhibit A.) This
application requested an increase in the permitted length of a dock from 60 feet to 101 feet, due
to the proximity of sea grasses. Following the DRC meeting of February 14, 2002, the applicant
submitted a second amendrnent to the application. The March 5, 2002 submittal included a
letter stating the overall length of dock would be 95 feet (refer to Exhibit B.) An April 14, 2002
letter and accompanying site plan included a 92-foot long dock (refer to Exhibit C).

Section 3-601.C.1.b of the Code provides that the length of docks and boatlifts that’
serve a single-family dwelling shall not exceed 25 percent of the waterway or half of the width of
the property measured at the waterfront property line, whichever is less. in this case, the lot is
120 feet wide at the east, waterfront property line and the waterway is approximately 700 feet
wide. In this case, half of the lot width is used to determine permitted length of the dock and is

80 feet.

The proposed dock was shown 128 feet from the extended east property line and 44 feet
from the extended west property line. The boatlift location was shown 30 feet from the west

property line. .

Section 3-601.C.1.g of the Code provides for deviations from dock requirements for
single-family (and two-family) dwellings. The Community Development Coordinator may grant
deviations as part of a Level One, Minimum Standard review, provided signed and notarized
statements of no objection are secured from both adjacent waterfront property owners. in the
event such statements cannot be obtained, deviations are reviewed under Flexible Standard
Development applications, based on one of the following criteria: 1) That the proposed dock will
result in no navigational confficts and the length of the proposed dock will not exceed 25 percent
of the width of the waterway; or 2) The proposed dock location needs to be adjusted to protect
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environmentally sensitive areas, or 3) The property configuration precludes the placement of a
dock in compliance with the required dimensional standards; however, the proposed dock will
be similar in dimensional characteristics as surrounding dock patterns.

The applicant was not able to provide statement of no objection from both adjacent
waterfront property owners and applied as part of a Level One, Flexible Standard Development
review. Consent was provided from the adjacent property OWner to the east (“left”), at 195
Devon Drive, within the application submittal (Exhibit A). As part of his submission, the
applicant provided documentation from the Pinellas County Department of Environmental
Managemenit stating that there are no navigational concerns associated with the proposed dock.
It was also stated that the proposed structure is more environmentally sensitive than the existing
structure, reducing negative environmental impacts 10 existing sea grasses. The Development
Review Committee (DRC) reviewed the application on February 14, 2002. There were no
objections raised by the DRC whose members include the Environmental Manager of the Public
Works Administration and Harbormaster.

The application was approved by the Community Development Coordinator (Planning
Director) through its designee (Assistant Planning Director) on July 22, 2002 (refer 1o aitached
Staff Report and Development Order for case FLS 02-01-03, Exhibits D and E). !t should be
noted that the Community Development Coordinator supervised the review of this application
and the decision made, as is done with all cases. During the Coordinator's absence from the
office, the Assistant Planning Director was designated to act on behalf of the Planning Director
on all matters, including the issuance of the Development Order.

The application was approved with the following Bases for approval: 1) The proposal
complies with the Flexible Standard Development criteria under the provisions of Section 3-
601.C.g; 2) The proposal, as amended, is in compliance with other standards in the Code
including the General Applicability Criteria per Section 3-91 3; and 3) The development, as
amended, is compatible with the surrounding area; and Conditions of approval: 1) Thata
building permit for the proposed dock only be issued concurrently with, or subsequent to,
building permit issuance for a principal, residential structure on the site; 2) That the proposed
dock be relocated farther east (with the dock head centered on the midpoint of the waterfront
property line, as measured at the seawall) and constructed perpendicular to the waterfront
property line; 3) That the relocation of the dock meet all criteria under Section 3-601.C.1; and 4)
That revised plans reflecting conformance with condition 42 be submitted with the building

permit application, to the satisfaction of staff.

Member Plisko declared a conflict of interest.

Assistant City Attorney Leslie Dougall-Sides said the appellant has requested this item
be removed from the Consent Agenda and scheduled for a quasi-judicial hearing.

Maxwell Battle Jr., representative for the appellant, said the entire packet presented 1o
the Planning Department for distribution to the Community Development Board is part of the
appeal. He said based on public policy, the CDB should hear the appeal. He said the Assistant
Pianning Director had erred when approving the dock. Discussion ensued regarding staff's
decision and the reguirement to center the dock on the applicant’s property.

Ed Armstrong, representative for the applicant, said approval of the applicant’s request
required it to meet one of three grounds of approval. He said the request meets at least two
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issues. He said no evidence was presented that staff had misinterpreted the Code or that the
decision was detrimental to health and safety issues. He said the length of the proposed dock
is justified by Pinellas County sea grass requirements.

Mr. Battle requested the decision to pull the item not be based on the likelihood of an
outcome. In response to & question, Ms. Dougall-Sides said the Code does not establish a
standard for pulling items from the Consent Agenda. She said the board would need a reason
to pull it off the Consent Agenda. She said the appellant had not addressed how staff had
misconstrued the Code. If the CDB does not hear the case, the appellant can appealto a
Hearing Officer.

nearby residents. Photographs submitted by the appellant are based on a different location for
the dock. The applicant has not submitted a revised plan yet, to show conformance with one of
the conditions of approval. Mr. Armstrong said the applicant accepts all conditions
recommended by staff.

In response to a question, Ms. Tarapani said the site plan is complete as submitted at
this point in the process. The applicant will need to submit engineering drawings before
construction can begin.

Mr. Battle said the appellant is disadvantaged when the dock plans are changed and
cannot determine how the change will affect vistas. Ms. Tarapani said Mr. Battle had been
asked to make an alternate recommendation. The applicant did not accept the suggestion to
locate the dock on the east end of the property. Mr. Battle said his entire submission should be
distributed to each CDB member. In response to a question, Mr. Battle said the dock should be
located as far east on the property as possible to protect his client’s vista. It was noted if
residents adhered to Mr. Battle's recommendation related to site lines, no docks would be
permitted on Devon Drive. Deborah L. Groen Soboleski, appellant, requested the item be pulled
from the Consent Agenda so the board could hear what she has to say.

Ms. Tarapani said the proposed dock complies with the code. It will not shade grass
beds. Itis shorter than adjacent docks, and almost equal to the second of the appellant’s two
docks. The requested dock is not out of character with the neighborhood. In response to a
question, Ms. Tarapani said one of the conditions of approval she imposed as part of the
approval clearly indicates the dock must be constructed at the center of the property.

There was no motion to remove Item C4 from the Consent Agenda.
Member Hooper moved to approve the Consent Agenda related to ttem C4, Case
APP2002-07002. The motion was duly seconded and carried unanimously. Member Plisko

abstained. Alternate Board Member Milam voted. The Board confirmed the decision of the
Community Development Coordinator.

The CDB recessed from 3:45 to 3:56 p.m.
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CiTy oF CLEARWATER

PLANNING DEPARTMENT

Post Orsaice Box 4748, Crearwaten, Fromoa 33758-4748

MUNICIPaL SERVICES BULDING, 100 SOUTH MYRTLE AVENUE, CLEARWATER, FLORIDA 33756
TELEPHONE (727) 562-4567 Fax (727) 562-4576

LONG RANGE PLANNING

DEVELOPMENT REVIEW

Housing Dvision

NEIGHBORHAOOD SERVICES January 30, 2001

RE: NOTICE OF FILING OF AN APPLICATION FOR FLEXIBLE STANDARD
DEVELOPMENT APPROVAL AT 193 DEVON DRIVE (FLS 02.-01-03)

To Surrounding Property Owners:

The purpose of this letter is to notify you that the Clearwater Planning Department has received
an application for Flexible Standard Development from Mr. Christopher Mariani represented by
Mr. Timothy Johnson of Johnson, Blakely, Pope, Bokor, Ruppel & Burns, P.A. for the property at
193 Devon Drive. You are being sent this letter because you are a property owner within 200 feet
of the site. The request is to increase the length of a permitted dock from 60 feet (50 percent of
the width of the property) to 101 feet (84 percent of the width of the property) under the
provisions of Section 3-601. The proposal includes a 498 square foot dock and two 144 square

foot covered boatlifts.

The City encourages you to participate in the review of this case. You may participate by calling
e to discuss the case, visit our office to review the application and/or send written comments to
be considered in the City's review of the project. The earliest possible date that the City will
make a decision on the project is March 7, 2002. Therefore, please contact me or send your

written comuments no later than that date.

On February 14, 2002, the Development Review Committee (composed of the City's professional
staff) will review the project for compliance with the City’s Community Development Code.
Following that review, the Planning Director will make a decision to either approve or deny the
application. As a nearby property owner, you will receive a copy of the Development Order that
describes the Planning Director's decision on the project. Should vou be dissatisfied with the
City's decision, you have the right (o appeal the decision to the Community Development Board.
Please be aware that the appeal must be filed with the City within seven days of the date of the

Development Order.

Thank you for your interest in the City ot Clearwater's dévelopmem review process. Please do
not hesitate to contact me at 727-562-4558 should you have any questions.

ark T. Parry

Lead Planner

S\Planning DepartmenfC D P\Siandard Flex\Pending Cases\3 - Up for the Next DRC\Devon 193 MarianADevon 193
NorificationLetter.doc
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Ci17y oF CLEARWATER

PLANNING DEPARTMENT

Post Orrice Box 4748, Crearwater, Fiorna 33758-4748

MunictpaL SERVICES BUILDING, 100 SOUTH MyRT1E AVENUE, CLEARWATER, FLORIDA 33756
TELEPHONE (727) 562-4567 Fax (727) 562-4376

LONG RANGE PLANNING
DEVELOPMENT REVIEW
January 22, 2002

Heousing Dnision
NEIGHBORHCOD SERVICES

Mr. Timothy Johnson

Johnson, Blakely, Pope, Bokor, Ruppel & Burns, P.A.
011 Chestnut Street

Clearwater, FL. 33750

RE:  Apphlication for Flexible Standard approval (Fl8-82-84-833t0 increase the length of a
permitted dock from 60 feet (50 percent of the width of the property) to 86 feet (71

percent of the width of the property) under the provisions of Section 3-601.

Dear Mr. Johnson:

The Planning staff has reviewed your Flexible Standard application to increase the length of a
permitted dock from 60 feet (50 percent of the width of the property) to 86 feet (71 percent of the
width of the property) at 193 Devon Drive. After a preliminary review of the submitted
documents, staff has determined that the application is complete. The application includes a 498
square foot dock and two 144 square foot covered boatlifts. Please indicate the distance from
each side property line the proposed dock and boatlifts will be prior to the DRC review.

The application has been entered into the Department’s filing system and assigned the case
number: FLS 02-01-03.

The Development Review Comrmittee will review the application for sufficiency on February 14,
2002 in the Planning Department conference room - Room 216 - on the second floor of the
municipal service building, 100 South Myrtle Avenue in Clearwater. Please call Amy Ruscher at
562.4579 no earlier than one week prior to the meeting date for the approximate time that your
case will be reviewed.

You or your client must be present to answer any questions that the committee may have
regarding your application.

If you have any questions, please do not hesitate to call me at 727-562-4558.
Sincgrely yours,

Mark Parry

SAPlanning DepartmentC D B\Standard Flex\Pending Cases\3 - Up for the Next DRO\Deven 193 MarianiDevon 192 complete
leter.doc
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FAX MESSAGE
CITY OF CLEARWATER
PLANNING DEPARTMENT
MUNICIPAL SERVICES BUILDING
100 S MYRTLE AVE.
P O BOX 4748
CLEARWATER, FL 33758-4748
OFFICE PHONE - (727) 562-4567

FAX PHONE - (727) 562-4576
TO: Tim Johnson
FAX #: 462.0365
FROM: Mark T. Parry, Planning and Development Services, City of Clearwater
DATE: Friday, February 15, 2002
MESSAGE:
Re:

commembmary 14", 2002 DRC

Case: FL$-02.04.03m 193 Devon Drive
Owner/Applicant: Mr. Christopher Marniani.
Representative: Mr. Timothy Johnson (Johnson, Blakely, Pope, Bokor, Ruppel & Burns,
P.A)
Location: 0.33-acre site is site located on the south side of Devon Drive approximately
1,350 feet east of Hamden Drive.
Atlas Page: 270A.
Zoning: LMDR, Low Medium Density Residential District.
Request: Flexible Standard Development approval to increase the length of a
permitted dock from 60 feet (50 percent of the width of the property) to 101 feet (84
percent of the width of the property) under the provisions of Section 3-601.

Proposed Use: A 498 square foot dock and one 672 square foot 532 square foot
covered boatlifts.
Presenter: Mark T. Parry, Planner.

Altendees included:

City Staff: Terry Finch, Mark Parry, Mike Gust, Tom Glenn, Rick Albee, Don Melone,

Bob Maran and Bill Morris
Applicant: Tim Johnson, Chris Marian and Skip Ress.

The DRC reviewed these applications with the following comments:

L

-

Parks and Recreation

a) No P&R comment to dock and boat lifts.
Stormwater:

a) No Comments




3. Traffic engineering:
a) Nocomments,

4. General engineering:
a} Nocomments,

5. Plannipg:
a) The County Staff report indicates that the dock may moved to the east side of the

property and would only be required to be 50 in length (dock would have to be 20
feet from the side property line. Clarify pnor to the issuance of a DO. The county
told the applicant to come to the City first.
b) A permit for a house would have to applied and obtained prior to the issuance of a
permit for the dock.
¢) It’s not clear how three cniteria of the General Applicability (Section 3-913) are
met {and must be addressed prior to the issuance of a DO): ( b)
o The proposed development of the land will be in harmony with the scale, bulk, coverage,
density, and character of adjacent properties in which it is located.
e The proposed development is consistent with the community character of the immediate
vicinity of the parce! proposed for development.
e The design of the proposed development minimizes adverse effects, including visual,
acoustic and olfactory and hours of operation impacts, on adjacent properties.

6. Solid waste:

a) No comments
7. Harbor Master:

a) No comments.
g n uree:

a) No comments
9. Fire:

a)} No Comments
10. Lapdscaping:

a) No comments

11. Environmental:
a) The dock can be shortened to approximately 75 feet and miss the sea grass area.

‘This needs to be addressed prior to the issuance of a DO.

b) Application is inconsistent with the information contained in the county report
(specifically the length of the dock). This needs to be cosrected prior to the
issuance of a DO, The county told the applicant to come to the City first.

NOTES:
Revised site plans and applicable critena to be resubmitted to Staff by July 14, 2002,

Fax comments and letters of objection to Tim Johnson at 462.0365.

Applicant submitted a sheet showing surrounding docks and their lengths.

Applicant submitted photographs showing the proposed style of the lift roofs.

Bill Morris believes that the proposal is not a navigational hazard, obtrusive and is in keeping

with the character of the neighborhood.
DRAFT CONDITIONS OF DEVELOPMENT ORDER

« None

s & » & »



Should you have any gqucstions, pleasc do not hesitate in contacung me directly at 7

27.562.4558.

NUMBER OF PAGES (INCLUDING THIS PAGE): Three (3)
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C. PROOF OF OWNERSHIP: (Code Baction 4-202.A.8)
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D. WRITTEN SUBMITTAL REQUIREMENTS: (Code Sestion 3-013.A)
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