TBD | 5 US Rules for Judicial Conduct and Judicial Disability Proceedings | 3/12/2019

RULE 5 | IDENTIFICATION OF COMPLAINT
(a) Identification. When a chief judge has information
constituting reasonable grounds for inquiry into whether a
covered judge has engaged in misconduct or has a disability,
the chief judge may conduct an inquiry, as he or she deems
appropriate, into the accuracy of the information even if no
related complaint has been filed. A chief judge who finds
probable cause to believe that misconduct has occurred or
that a disability exists may seek an informal resolution that
he or she finds satisfactory. If no informal resolution is
achieved or is feasible, the chief judge may identify a
complaint and, by written order stating the reasons, begin
the review provided in Rule 11. If the evidence of misconduct
is clear and convincing and no informal resolution is achieved
or is feasible, the chief judge must identify a complaint. A
chief judge must not decline to identify a complaint merely
because the person making the allegation has not filed a
complaint under Rule 6. This Rule is subject to Rule 7.
(b) Submission Not Fully Complying with Rule 6. A legible
submission in substantial but not full compliance with Rule
6 must be considered as possible grounds for the
identification of a complaint under Rule 5(a).

Commentary
This Rule is adapted from the Breyer Committee Report, 239 F.R.D. at 245–46.
The Act authorizes a chief judge, by written order stating reasons, to identify a complaint
and thereby dispense with the filing of a written complaint. See 28 U.S.C. §351(b). Under Rule 5,
when a chief judge becomes aware of information constituting reasonable grounds to inquire into
possible misconduct or disability on the part of a covered judge, and no formal complaint has been
filed, the chief judge has the power in his or her discretion to begin an appropriate inquiry. A chief
judge’s decision whether to informally seek a resolution and/or to identify a complaint is guided
by the results of that inquiry. If the chief judge concludes that there is probable cause to believe
that misconduct has occurred or a disability exists, the chief judge may seek an informal resolution,
if feasible, and if failing in that, may identify a complaint. Discretion is accorded largely for the
reasons police officers and prosecutors have discretion in making arrests or bringing charges. The
matter may be trivial and isolated, based on marginal evidence, or otherwise highly unlikely to
lead to a misconduct or disability finding. On the other hand, if the inquiry leads the chief judge
to conclude that there is clear and convincing evidence of misconduct or a disability, and no
satisfactory informal resolution has been achieved or is feasible, the chief judge is required to
identify a complaint.
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An informal resolution is one agreed to by the subject judge and found satisfactory by the
chief judge. Because an informal resolution under Rule 5 reached before a complaint is filed under
Rule 6 will generally cause a subsequent Rule 6 complaint alleging the identical matter to be
concluded, see Rule 11(d), the chief judge must be sure that the resolution is fully appropriate
before endorsing it. In doing so, the chief judge must balance the seriousness of the matter against
the particular judge’s alacrity in addressing the issue. The availability of this procedure should
encourage attempts at swift remedial action before a formal complaint is filed.
When a chief judge identifies a complaint, a written order stating the reasons for the
identification must be provided; this begins the process articulated in Rule 11. Rule 11 provides
that once a chief judge has identified a complaint, the chief judge, subject to the disqualification
provisions of Rule 25, will perform, with respect to that complaint, all functions assigned to the
chief judge for the determination of complaints filed by a complainant.
In high-visibility situations, it may be desirable for a chief judge to identify a complaint
without first seeking an informal resolution (and then, if the circumstances warrant, dismiss or
conclude the identified complaint without appointment of a special committee) in order to assure
the public that the allegations have not been ignored.
A chief judge’s decision not to identify a complaint under Rule 5 is not appealable and is
subject to Rule 4(b)(1), which excludes merits-related complaints from the definition of
misconduct.
A chief judge may not decline to identify a complaint solely on the basis that the unfiled
allegations could be raised by one or more persons in a filed complaint, but none of these persons
has opted to do so.
Subsection (a) concludes by stating that this Rule is “subject to Rule 7.” This is intended
to establish that only (i) the chief judge of the home circuit of a potential subject judge, or (ii) the
chief judge of a circuit in which misconduct is alleged to have occurred in the course of official
business while the potential subject judge was sitting by designation, shall have the power or a
duty under this Rule to identify a complaint.
Subsection (b) provides that submissions that do not comply with the requirements of Rule
6(d) must be considered under Rule 5(a). For instance, if a complaint has been filed but the form
submitted is unsigned, or the truth of the statements therein are not verified in writing under penalty
of perjury, then a chief judge must nevertheless consider the allegations as known information and
as a possible basis for the identification of a complaint under the process described in Rule 5(a).
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