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RULE 25 | DISQUALIFICATION
(a)
General
Rule.
Any
judge
is
disqualified
from
participating in any proceeding under these Rules if the judge
concludes that circumstances warrant disqualification. If a
complaint is filed by a judge, that judge is disqualified
from participating in any consideration of the complaint
except to the extent that these Rules provide for a
complainant’s participation. A chief judge who has identified
a complaint under Rule 5 is not automatically disqualified
from considering the complaint.
(b) Subject Judge. A subject judge, including a chief judge,
is disqualified from considering a complaint except to the
extent that these Rules provide for participation by a subject
judge.
(c) Chief Judge Disqualified from Considering Petition for
Review of Chief Judge’s Order. If a petition for review of
the chief judge’s order entered under Rule 11(c), (d), or (e)
is filed with the judicial council in accordance with Rule
18, the chief judge is disqualified from participating in the
council’s consideration of the petition.
(d) Member of Special Committee Not Disqualified. A member of
the judicial council who serves on a special committee,
including the chief judge, is not disqualified from
participating in council consideration of the committee’s
report.
(e) Subject Judge’s Disqualification After Appointment of
Special Committee. Upon appointment of a special committee,
the subject judge is disqualified from participating in the
identification or consideration of any complaint, related or
unrelated to the pending matter, under the Act or these Rules.
The disqualification continues until all proceedings on the
complaint against the subject judge are finally terminated
with no further right of review.
(f) Substitute for Disqualified Chief Judge. If the chief
judge is disqualified from performing duties that the Act and
these Rules assign to a chief judge (including where a
complaint is filed against a chief judge), those duties must
be assigned to the most-senior active circuit judge not
disqualified. If all circuit judges in regular active service
are disqualified, the judicial council may determine whether
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to request a transfer under Rule 26, or, in the interest of
sound judicial administration, to permit the chief judge to
dispose of the complaint on the merits. Members of the
judicial council who are named in the complaint may
participate in this determination if necessary to obtain a
quorum of the council.
(g)
Judicial-Council
Action
When
Multiple
Judges
Disqualified. Notwithstanding any other provision in these
Rules to the contrary,
(1) a member of the judicial council who is a subject
judge may participate in its disposition if:
(A) participation by one or more subject judges is
necessary to obtain a quorum of the judicial
council;
(B) the judicial council finds that the lack of a
quorum is due to the naming of one or more judges
in the complaint for the purpose of disqualifying
that judge or those judges, or to the naming of one
or more judges based on their participation in a
decision excluded from the definition of misconduct
under Rule 4(b); and
(C) the judicial council votes that it is
necessary, appropriate, and in the interest of
sound judicial administration that one or more
subject judges be eligible to act.
(2) otherwise disqualified members may participate in
votes taken under (g)(1)(B) and (g)(1)(C).
(h) Disqualification of Members of Committee on Judicial
Conduct and Disability. No member of the Committee on Judicial
Conduct and Disability is disqualified from participating in
any proceeding under the Act or these Rules because of
consultations with a chief judge, a member of a special
committee, or a member of a judicial council about the
interpretation or application of the Act or these Rules,
unless the member believes that the consultation would
prevent fair-minded participation.
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Commentary
Rule 25 is adapted from the Illustrative Rules.
Subsection (a) provides the general rule for disqualification. Of course, a judge is not
disqualified simply because the subject judge is on the same court. However, this subsection
recognizes that there may be cases in which an appearance of bias or prejudice is created by
circumstances other than an association with the subject judge as a colleague. For example, a judge
may have a familial relationship with a complainant or subject judge. When such circumstances
exist, a judge may, in his or her discretion, conclude that disqualification is warranted.
Subsection (e) makes it clear that the disqualification of the subject judge relates only to
the subject judge’s participation in any proceeding arising under the Act or these Rules. For
example, the subject judge cannot initiate complaints by identification, conduct limited inquiries,
or choose between dismissal and special-committee investigation as the threshold disposition of a
complaint. Likewise, the subject judge cannot participate in any proceeding arising under the Act
or these Rules as a member of any special committee, the judicial council of the circuit, the Judicial
Conference, or the Committee on Judicial Conduct and Disability. The Illustrative Rule, based on
Section 359(a) of the Act, is ambiguous and could be read to disqualify a subject judge from service
of any kind on each of the bodies mentioned. This is undoubtedly not the intent of the Act; such a
disqualification would be anomalous in light of the Act’s allowing a subject judge to continue to
decide cases and to continue to exercise the powers of chief circuit or district judge. It would also
create a substantial deterrence to the appointment of special committees, particularly where a
special committee is needed solely because the chief judge may not decide matters of credibility
in his or her review under Rule 11.
While a subject judge is barred by Rule 25(b) from participating in the disposition of the
complaint in which he or she is named, Rule 25(e) recognizes that participation in proceedings
arising under the Act or these Rules by a judge who is the subject of a special committee
investigation may lead to an appearance of self-interest in creating substantive and procedural
precedents governing such proceedings. Rule 25(e) bars such participation.
Under the Act, a complaint against the chief judge is to be handled by “that circuit judge
in regular active service next senior in date of commission.” 28 U.S.C. §351(c). Rule 25(f) provides
that seniority among judges other than the chief judge is to be determined by date of commission,
with the result that complaints against the chief judge may be routed to a former chief judge or
other judge who was appointed earlier than the chief judge. The Rules do not purport to prescribe
who is to preside over meetings of the judicial council. Consequently, where the presiding member
of the judicial council is disqualified from participating under these Rules, the order of precedence
prescribed by Rule 25(f) for performing “duties that the Act and these Rules assign to a chief
judge” does not apply to determine the acting presiding member of the council. That is a matter
left to the internal rules or operating practices of each judicial council. In most cases the most
senior active circuit judge who is a member of the judicial council and who is not disqualified will
preside.
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Sometimes a single complaint is filed against a large group of judges. If the normal
disqualification rules are observed in such a case, no court of appeals judge can serve as acting
chief judge of the circuit, and the judicial council will be without appellate members. Where the
complaint is against all circuit and district judges, under normal rules no member of the judicial
council can perform the duties assigned to the council under the statute.
A similar problem is created by successive complaints arising out of the same underlying
grievance. For example, a complainant files a complaint against a district judge based on alleged
misconduct, and the complaint is dismissed by the chief judge under the statute. The complainant
may then file a complaint against the chief judge for dismissing the first complaint, and when that
complaint is dismissed by the next senior judge, still a third complaint may be filed. The threat is
that the complainant will bump down the seniority ladder until, once again, there is no member of
the court of appeals who can serve as acting chief judge for the purpose of the next complaint.
Similarly, complaints involving the merits of litigation may involve a series of decisions in which
many judges participated or in which a rehearing en banc was denied by the court of appeals, and
the complaint may name a majority of the judicial council as subject judges.
In recognition that these multiple-judge complaints are virtually always meritless, the
judicial council is given discretion to determine: (1) whether it is necessary, appropriate, and in
the interest of sound judicial administration to permit the chief judge to dispose of a complaint
where it would otherwise be impossible for any active circuit judge in the circuit to act, and (2)
whether it is necessary, appropriate, and in the interest of sound judicial administration, after
appropriate findings as to need and justification are made, to permit subject judges of the judicial
council to participate in the disposition of a petition for review where it would otherwise be
impossible to obtain a quorum.
Applying a rule of necessity in these situations is consistent with the appearance of justice.
See, e.g., In re Complaint of Doe, 2 F.3d 308 (8th Cir. Jud. Council 1993) (invoking the rule of
necessity); In re Complaint of Judicial Misconduct, No. 91-80464 (9th Cir. Jud. Council 1992)
(same). There is no unfairness in permitting the chief judge to dispose of a patently insubstantial
complaint that names all active circuit judges in the circuit.
Similarly, there is no unfairness in permitting subject judges, in these circumstances, to
participate in the review of the chief judge’s dismissal of an insubstantial complaint. The remaining
option is to assign the matter to another body. Among other alternatives, the judicial council may
request a transfer of the petition under Rule 26. Given the administrative inconvenience and delay
involved in these alternatives, it is desirable to request a transfer only if the judicial council
determines that the petition for review is substantial enough to warrant such action.
In the unlikely event that a quorum of the judicial council cannot be obtained to consider
the report of a special committee, it would normally be necessary to request a transfer under Rule
26.
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Rule 25(h) recognizes that the jurisdictional statement of the Committee on Judicial
Conduct and Disability contemplates consultation between members of the Committee and judicial
participants in proceedings under the Act and these Rules. Such consultation should not
automatically preclude participation by a member in that proceeding.
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