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US RULES OF JUDICIAL-CONDUCT AND  

JUDICIAL-DISABILITY PROCEEDINGS 

 

ARTICLE V Investigation and Report by Special Committee 

   

  

RULES 12 through 17 
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RULE 12 | SPECIAL COMMITTEE’S COMPOSITION 

(a) Membership. Except as provided in (e), a special committee 

appointed under Rule 11(f) must consist of the chief judge 

and equal numbers of circuit and district judges. These judges 

may include senior judges. If a complaint is about a district 

judge, bankruptcy judge, or magistrate judge, then, when 

possible, the district-judge members of the special committee 

must be from districts other than the district of the subject 

judge. For the courts named in 28 U.S.C. §363, the special 

committee must be selected from the judges serving on the 

subject judge's court. 

(b) Presiding Officer. When appointing the special committee, 

the chief judge may serve as the presiding officer or else 

must designate a committee member as the presiding officer. 

(c) Bankruptcy Judge or Magistrate Judge as Adviser. If the 

subject judge is a bankruptcy judge or magistrate judge, he 

or she may, within 14 days after being notified of the special 

committee’s appointment, ask the chief judge to designate as 

a committee adviser another bankruptcy judge or magistrate 

judge, as the case may be. The chief judge must grant such a 

request but may otherwise use discretion in naming the 

adviser. Unless the adviser is a Court of Federal Claims 

special master appointed under 42 U.S.C. §300aa-12(c), the 

adviser must be from a district other than the district of 

the subject bankruptcy judge or subject magistrate judge. The 

adviser cannot vote but has the other privileges of a special-

committee member. 

(d) Provision of Documents. The chief judge must certify to 

each other member of the special committee and to any adviser 

copies of the complaint and statement of facts, in whole or 

relevant part, and any other relevant documents on file. 

(e) Continuing Qualification of Special-Committee Member. A 

member of a special committee may continue to serve on the 

committee even though the member relinquishes the position of 

chief judge, active circuit judge, or active district judge, 

as the case may be, but only if the member continues to hold 

office under Article III, Section 1, of the Constitution of 

the United States, or under 28 U.S.C. §171. 
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(f) Inability of Special-Committee Member to Complete 

Service. If a member of a special committee can no longer 

serve because of death, disability, disqualification, 

resignation, retirement from office, or other reason, the 

chief judge must decide whether to appoint a replacement 

member, either a circuit or district judge as needed under 

(a). No special committee appointed under these Rules may 

function with only a single member, and the votes of a two-

member committee must be unanimous. 

(g) Voting. All actions by a special committee must be by 

vote of a majority of all members of the committee. 

 

Commentary 

This Rule is adapted from the Act and the Illustrative Rules. 

Rule 12 leaves the size of a special committee flexible, to be determined on a case-by-case 

basis. The question the size of a special committee is one that should be weighed with care in view 

of the potential for consuming the members’ time; a large committee should be appointed only if 

there is a special reason to do so. Rule 12(a) acknowledges the common practice of including 

senior judges in the membership of a special committee. 

Although the Act requires that the chief judge be a member of each special committee, 28 

U.S.C. §353(a)(1), it does not require that the chief judge preside. Accordingly, Rule 12(b) 

provides that if the chief judge does not preside, he or she must designate another member of the 

special committee as the presiding officer. 

Rule 12(c) provides that the chief judge must appoint a bankruptcy judge or magistrate 

judge as an adviser to a special committee at the request of a bankruptcy or magistrate subject 

judge. Subsection (c) also provides that the adviser will have all the privileges of a member of the 

special committee except a vote. The adviser, therefore, may participate in all deliberations of the 

special committee, question witnesses at hearings, and write a separate statement to accompany 

the committee’s report to the judicial council. 

Rule 12(e) provides that a member of a special committee who remains an Article III judge 

may continue to serve on the committee even though the member’s status otherwise changes. Thus, 

a special committee that originally consisted of the chief judge and an equal number of circuit and 

district judges, as required by the law, may continue to function even though changes of status 

alter that composition. This provision reflects the belief that stability of membership will 

contribute to the quality of the work of such committees. 
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Stability of membership is also the principal concern animating Rule 12(f), which deals 

with the case in which a special committee loses a member before its work is complete. The Rule 

permits the chief judge to determine whether a replacement member should be appointed. 

Generally, appointment of a replacement member is desirable in these situations unless the special 

committee has conducted evidentiary hearings before the vacancy occurs. However, cases may 

arise in which a special committee is in the late stages of its work, and in which it would be difficult 

for a new member to play a meaningful role. The Rule also preserves the collegial character of the 

special-committee process by prohibiting a single surviving member from serving as a committee 

and by providing that a committee of two surviving members will, in essence, operate under a 

unanimity rule. 

Rule 12(g) provides that actions of a special committee must be by vote of a majority of 

all the members. All the members of a special committee should participate in committee 

decisions. In that circumstance, it seems reasonable to require that special-committee decisions be 

made by a majority of the membership, rather than a majority of some smaller quorum. 
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RULE 13 | CONDUCT OF SPECIAL-COMMITTEE INVESTIGATION 

(a) Extent and Methods of Special-Committee Investigation. A 

special committee should determine the appropriate extent and 

methods of its investigation in light of the allegations in 

the complaint and the committee’s preliminary inquiry. In 

investigating the alleged misconduct or disability, the 

special committee should take steps to determine the full 

scope of the potential misconduct or disability, including 

whether a pattern of misconduct or a broader disability 

exists. The investigation may include use of appropriate 

experts or other professionals. If, in the course of the 

investigation, the special committee has cause to believe 

that the subject judge may have engaged in misconduct or has 

a disability that is beyond the specific pending complaint, 

the committee must refer the new matter to the chief judge 

for a determination of whether action under Rule 5 or Rule 11 

is necessary before the committee’s investigation is expanded 

to include the new matter. 

(b) Criminal Conduct. If the special committee’s 

investigation concerns conduct that may be a crime, the 

committee must consult with the appropriate prosecutorial 

authorities to the extent permitted by the Act to avoid 

compromising any criminal investigation. The special 

committee has final authority over the timing and extent of 

its investigation and the formulation of its recommendations. 

(c) Staff. The special committee may arrange for staff 

assistance to conduct the investigation. It may use existing 

staff of the judiciary or may hire special staff through the 

Director of the Administrative Office of the United States 

Courts. 

(d) Delegation of Subpoena Power; Contempt. The chief judge 

may delegate the authority to exercise the subpoena powers of 

the special committee. The judicial council or special 

committee may institute a contempt proceeding under 28 U.S.C. 

§332(d) against anyone who fails to comply with a subpoena. 
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Commentary 

This Rule is adapted from the Illustrative Rules. 

Rule 13, as well as Rules 14, 15, and 16, are concerned with the way in which the special 

committee carries out its mission. They reflect the view that the special committee has two roles 

that are separated in ordinary litigation. First, the special committee has an investigative role of 

the kind that is characteristically left to executive branch agencies or discovery by civil litigants. 

28 U.S.C. §353(c). Second, it has a formalized fact-finding and recommendation-of-disposition 

role that is characteristically left to juries, judges, or arbitrators. Id. Rule 13 generally governs the 

investigative stage. Even though the same body has responsibility for both roles under the Act, it 

is important to distinguish between them in order to ensure that appropriate rights are afforded at 

appropriate times to the subject judge. 

Rule 13(a) includes a provision making clear that the special committee may choose to 

consult appropriate experts or other professionals if it determines that such a consultation is 

warranted. If, for example, the special committee has cause to believe that the subject judge may 

be unable to discharge all of the duties of office by reason of mental or physical disability, the 

committee could ask the subject judge to respond to inquiries and, if necessary, request the judge 

to undergo a medical or psychological examination. In advance of any such examination, the 

special committee may enter into an agreement with the subject judge as to the scope and use that 

may be made of the examination results. In addition or in the alternative, the special committee 

may ask to review existing records, including medical records. 

The extent of the subject judge’s cooperation in the investigation may be taken into account 

in the consideration of the underlying complaint. If, for example, the subject judge impedes 

reasonable efforts to confirm or disconfirm the presence of a disability, the special committee may 

still consider whether the conduct alleged in the complaint and confirmed in the investigation 

constitutes disability. The same would be true of a complaint alleging misconduct. 

The special committee may also consider whether such a judge might be in violation of his 

or her duty to cooperate in an investigation under these Rules, a duty rooted not only in the Act’s 

definition of misconduct but also in the Code of Conduct for United States Judges, which 

emphasizes the need to maintain public confidence in the judiciary, see Canon 2(A) and Canon 1 

cmt., and requires judges to “facilitate the performance of the administrative responsibilities of 

other judges and court personnel,” Canon 3(B)(1). If the special committee finds a breach of the 

duty to cooperate and believes that the breach may amount to misconduct under Rule 4(a)(5), it 

should determine, under the final sentence of Rule 13(a), whether that possibility should be 

referred to the chief judge for consideration of action under Rule 5 or Rule 11. See also 

Commentary on Rule 4. 

One of the difficult questions that can arise is the relationship between proceedings under 

the Act and criminal investigations. Rule 13(b) assigns responsibility for coordination to the 

special committee in cases in which criminal conduct is suspected, but gives the committee the 

authority to determine the appropriate pace of its activity in light of any criminal investigation. 
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Title 28 U.S.C. §356(a) provides that a special committee will have full subpoena powers 

as provided in 28 U.S.C. §332(d). Section 332(d)(1) provides that subpoenas will be issued on 

behalf of a judicial council by the circuit clerk “at the direction of the chief judge of the circuit or 

his designee.” Rule 13(d) contemplates that, where the chief judge designates someone else as 

presiding officer of the special committee, the presiding officer also be delegated the authority to 

direct the circuit clerk to issue subpoenas related to committee proceedings. That is not intended 

to imply, however, that the decision to use the subpoena power is exercisable by the presiding 

officer alone. See Rule 12(g). 

 

 

  

http://www.textbookdiscrimination.com/


TBD | Article V - US Rules Judicial-Conduct/Disability Proceedings (All-in-One) | 0.260 | 3/12/2019 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 10 of 18 

RULE 14 | CONDUCT OF SPECIAL-COMMITTEE HEARINGS 

(a) Purpose of Hearings. The special committee may hold 

hearings to take testimony and receive other evidence, to 

hear argument, or both. If the special committee is 

investigating allegations against more than one judge, it may 

hold joint or separate hearings. 

(b) Special-Committee Evidence. Subject to Rule 15, the 

special committee must obtain material, nonredundant evidence 

in the form it considers appropriate. In the special 

committee’s discretion, evidence may be obtained by committee 

members, staff, or both. Witnesses offering testimonial 

evidence may include the complainant and the subject judge. 

(c) Counsel for Witnesses. The subject judge has the right to 

counsel. The special committee has discretion to decide 

whether other witnesses may have counsel present when they 

testify. 

(d) Witness Fees. Witness fees must be paid as provided in 28 

U.S.C. §1821. 

(e) Oath. All testimony taken at a hearing must be given under 

oath or affirmation. 

(f) Rules of Evidence. The Federal Rules of Evidence do not 

apply to special-committee hearings. 

(g) Record and Transcript. A record and transcript must be 

made of all hearings. 

 

Commentary 

This Rule is adapted from the Act, 28 U.S.C. §353, and the Illustrative Rules. 

Rule 14 is concerned with the conduct of fact-finding hearings. Special-committee hearings 

will normally be held only after the investigative work has been completed and the committee has 

concluded that there is sufficient evidence to warrant a formal fact-finding proceeding. Special-

committee proceedings are primarily inquisitorial rather than adversarial. Accordingly, the Federal 

Rules of Evidence do not apply to such hearings. Inevitably, a hearing will have something of an 

adversary character. Nevertheless, that tendency should be moderated to the extent possible. Even 

though a proceeding will commonly have investigative and hearing stages, special-committee 

members should not regard themselves as prosecutors one day and judges the next. Their duty — 

and that of their staff — is at all times to be impartial seekers of the truth. 
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Rule 14(b) contemplates that material evidence will be obtained by the special committee 

and presented in the form of affidavits, live testimony, etc. Staff or others who are organizing the 

hearings should regard it as their role to present evidence representing the entire picture. With 

respect to testimonial evidence, the subject judge should normally be called as a special-committee 

witness. Cases may arise in which the subject judge will not testify voluntarily. In such cases, 

subpoena powers are available, subject to the normal testimonial privileges. Although Rule 15(c) 

recognizes the subject judge’s statutory right to call witnesses on his or her own behalf, exercise 

of this right should not usually be necessary. 
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RULE 15 | SUBJECT JUDGE’S RIGHTS 

(a) Notice. 

(1) Generally. The subject judge must receive written 

notice of: 

(A) the appointment of a special committee under 

Rule 11(f); 

(B) the expansion of the scope of an investigation 

under Rule 13(a); 

(C) any hearing under Rule 14, including its 

purposes, the names of any witnesses the special 

committee intends to call, and the text of any 

statements that have been taken from those 

witnesses. 

(2) Suggestion of additional witnesses. The subject 

judge may suggest additional witnesses to the special 

committee. 

(b) Special-Committee Report. The subject judge must be sent 

a copy of the special committee's report when it is filed 

with the judicial council. 

(c) Presentation of Evidence. At any hearing held under Rule 

14, the subject judge has the right to present evidence, to 

compel the attendance of witnesses, and to compel the 

production of documents. At the request of the subject judge, 

the chief judge or the judge’s designee must direct the 

circuit clerk to issue a subpoena to a witness under 28 U.S.C. 

§332(d)(1). The subject judge must be given the opportunity 

to cross-examine special-committee witnesses, in person or by 

counsel. 

(d) Presentation of Argument. The subject judge may submit 

written argument to the special committee and must be given 

a reasonable opportunity to present oral argument at an 

appropriate stage of the investigation. 

(e) Attendance at Hearings. The subject judge has the right 

to attend any hearing held under Rule 14 and to receive copies 

of the transcript, of any documents introduced, and of any 

written arguments submitted by the complainant to the special 

committee. 
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(f) Representation by Counsel. The subject judge may choose 

to be represented by counsel in the exercise of any right 

enumerated in this Rule. As provided in Rule 20(e), the United 

States may bear the costs of the representation. 

 

Commentary 

This Rule is adapted from the Act and the Illustrative Rules. 

The Act states that these Rules must contain provisions requiring that “the judge whose 

conduct is the subject of a complaint . . . be afforded an opportunity to appear (in person or by 

counsel) at proceedings conducted by the investigating panel, to present oral and documentary 

evidence, to compel the attendance of witnesses or the production of documents, to cross-examine 

witnesses, and to present argument orally or in writing.” 28 U.S.C. §358(b)(2). To implement this 

provision, Rule 15(e) gives the subject judge the right to attend any hearing held for the purpose 

of receiving evidence of record or hearing argument under Rule 14. 

The Act does not require that the subject judge be permitted to attend all proceedings of 

the special committee. Accordingly, the Rules do not give a right to attend other proceedings — 

for example, meetings at which the special committee is engaged in investigative activity, such as 

interviewing persons to learn whether they ought to be called as witnesses or examining for 

relevance purposes documents delivered pursuant to a subpoena duces tecum, or meetings in which 

the committee is deliberating on the evidence or its recommendations. 

 

 

  

http://www.textbookdiscrimination.com/


TBD | Article V - US Rules Judicial-Conduct/Disability Proceedings (All-in-One) | 0.260 | 3/12/2019 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 14 of 18 

RULE 16 | COMPLAINANT’S RIGHTS IN INVESTIGATION 

(a) Notice. The complainant must receive written notice of 

the investigation as provided in Rule 11(g)(1). When the 

special committee’s report to the judicial council is filed, 

the complainant must be notified of the filing. The judicial 

council may, in its discretion, provide a copy of the report 

of a special committee to the complainant. 

(b) Opportunity to Provide Evidence. If the complainant knows 

of relevant evidence not already before the special 

committee, the complainant may briefly explain in writing the 

basis of that knowledge and the nature of that evidence. If 

the special committee determines that the complainant has 

information not already known to the committee that would 

assist in the committee’s investigation, a representative of 

the committee must interview the complainant. 

(c) Presentation of Argument. The complainant may submit 

written argument to the special committee. In its discretion, 

the special committee may permit the complainant to offer 

oral argument. 

(d) Representation by Counsel. A complainant may submit 

written argument through counsel and, if permitted to offer 

oral argument, may do so through counsel. 

 

Commentary 

This Rule is adapted from the Act and the Illustrative Rules. 

In accordance with the view of the process as fundamentally administrative and 

inquisitorial, these Rules do not give the complainant the rights of a party to litigation and leave 

the complainant’s role largely to the discretion of the special committee. However, Rule 16(b) 

gives the complainant the prerogative to make a brief written submission showing that he or she 

is aware of relevant evidence not already known to the special committee. (Such a submission may 

precede any written or oral argument the complainant provides under Rule 16(c), or it may 

accompany that argument.) If the special committee determines, independently or from the 

complainant’s submission, that the complainant has information that would assist the committee 

in its investigation, the complainant must be interviewed by a representative of the committee. 

Such an interview may be in person or by telephone, and the representative of the special 

committee may be either a member or staff. 
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Rule 16 does not contemplate that the complainant will ordinarily be permitted to attend 

proceedings of the special committee except when testifying or presenting oral argument. A special 

committee may exercise its discretion to permit the complainant to be present at its proceedings, 

or to permit the complainant, individually or through counsel, to participate in the examination or 

cross-examination of witnesses. 

The Act authorizes an exception to the normal confidentiality provisions where the judicial 

council in its discretion provides a copy of the report of the special committee to the complainant 

and to the subject judge. 28 U.S.C. §360(a)(1). However, the Rules do not entitle the complainant 

to a copy of the special committee’s report. 
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RULE 17 | SPECIAL-COMMITTEE REPORT 

The special committee must file with the judicial council a 

comprehensive report of its investigation, including findings and 

recommendations for council action. The report must be accompanied 

by a statement of the vote by which it was adopted, any separate 

or dissenting statements of special-committee members, and the 

record of any hearings held under Rule 14. In addition to being 

sent to the subject judge under Rule 15(b), a copy of the report 

and any accompanying statements and documents must be sent to the 

Committee on Judicial Conduct and Disability. 

 

Commentary 

This Rule is adapted from the Illustrative Rules and is self-explanatory. The provision for 

sending a copy of the special-committee report and accompanying statements and documents to 

the Committee on Judicial Conduct and Disability was new at the time the Judicial Conference 

promulgated the Rules for Judicial-Conduct and Judicial-Disability Proceedings in 2008. 
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