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US RULES OF JUDICIAL-CONDUCT AND  

JUDICIAL-DISABILITY PROCEEDINGS 

 

ARTICLE VIII Miscellaneous Rules 

   

  

RULES 23 through 29 
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RULE 23 | CONFIDENTIALITY 

(a) Confidentiality Generally. Confidentiality under these 

Rules is intended to protect the fairness and thoroughness of 

the process by which a complaint is filed or initiated, 

investigated (in specific circumstances), and ultimately 

resolved, as specified under these Rules. 

(b) Confidentiality in the Complaint Process. 

(1) General Rule. The consideration of a complaint by a 

chief judge, a special committee, a judicial council, or 

the Committee on Judicial Conduct and Disability is 

confidential. Information about this consideration must 

not be publicly disclosed by any judge or judicial 

employee, or by any person who records or transcribes 

testimony except as allowed by these Rules. A chief 

judge, a judicial council, or the Committee on Judicial 

Conduct and Disability may disclose the existence of a 

proceeding under these Rules when necessary or 

appropriate to maintain public confidence in the 

judiciary’s ability to redress misconduct or disability. 

(2) Files. All files related to a complaint must be 

separately maintained with appropriate security 

precautions to ensure confidentiality. 

(3) Disclosure in Decisions. Except as otherwise 

provided in Rule 24, written decisions of a chief judge, 

a judicial council, or the Committee on Judicial Conduct 

and Disability, and dissenting opinions or separate 

statements of members of a council or the Committee may 

contain information and exhibits that the authors 

consider appropriate for inclusion, and the information 

and exhibits may be made public. 

(4) Availability to Judicial Conference. On request of 

the Judicial Conference or its Committee on Judicial 

Conduct and Disability, the circuit clerk must furnish 

any requested records related to a complaint. For 

auditing purposes, the circuit clerk must provide access 

to the Committee on Judicial Conduct and Disability to 

records of proceedings under the Act at the site where 

the records are kept. 
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(5) Availability to District Court. If the judicial 

council directs the initiation of proceedings for 

removal of a magistrate judge under Rule 

20(b)(1)(D)(iii), the circuit clerk must provide to the 

chief judge of the district court copies of the report 

of the special committee and any other documents and 

records that were before the council at the time of its 

decision. On request of the chief judge of the district 

court, the judicial council may authorize release to 

that chief judge of any other records relating to the 

investigation. 

(6) Impeachment Proceedings. If the Judicial Conference 

determines that consideration of impeachment may be 

warranted, it must transmit the record of all relevant 

proceedings to the Speaker of the House of 

Representatives. 

(7) Subject Judge’s Consent. If both the subject judge 

and the chief judge consent in writing, any materials 

from the files may be disclosed to any person. In any 

such disclosure, the chief judge may require that the 

identity of the complainant, or of witnesses in an 

investigation conducted under these Rules, not be 

revealed. 

(8) Disclosure in Special Circumstances. The Judicial 

Conference, its Committee on Judicial Conduct and 

Disability, a judicial council, or a chief judge may 

authorize disclosure of information about the 

consideration of a complaint, including the papers, 

documents, and transcripts relating to the 

investigation, to the extent that disclosure is 

justified by special circumstances and is not prohibited 

by the Act. For example, disclosure may be made to 

judicial researchers engaged in the study or evaluation 

of experience under the Act and related modes of judicial 

discipline, but only where the study or evaluation has 

been specifically approved by the Judicial Conference or 

by the Committee on Judicial Conduct and Disability. 

Appropriate steps must be taken to protect the 

identities of the subject judge, the complainant, and 

witnesses from public disclosure. Other appropriate 

safeguards to protect against the dissemination of 

confidential information may be imposed. 
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(9) Disclosure of Identity by Subject Judge. Nothing in 

this Rule precludes the subject judge from acknowledging 

that he or she is the judge referred to in documents 

made public under Rule 24. 

(10) Assistance and Consultation. Nothing in this Rule 

prohibits a chief judge, a special committee, a judicial 

council, or the Judicial Conference or its Committee on 

Judicial Conduct and Disability, in the performance of 

any function authorized under the Act or these Rules, 

from seeking the help of qualified staff or experts or 

from consulting other judges who may be helpful 

regarding the performance of that function. 

(c) Disclosure of Misconduct and Disability. Nothing in these 

Rules and Commentary concerning the confidentiality of the 

complaint process, or in the Code of Conduct for Judicial 

Employees concerning the use or disclosure of confidential 

information received in the course of official duties, 

prevents a judicial employee from reporting or disclosing 

misconduct or disability. 

 

Commentary 

Rule 23 was adapted from the Illustrative Rules. 

The Act applies a rule of confidentiality to “papers, documents, and records of proceedings 

related to investigations conducted under this chapter” and states that they may not be disclosed 

“by any person in any proceeding,” with enumerated exceptions. 28 U.S.C. §360(a). Three 

questions arise: Who is bound by the confidentiality rule, what proceedings are subject to the rule, 

and who is within the circle of people who may have access to information without breaching the 

rule? 

With regard to the first question, Rule 23(b)(1) provides that judges, employees of the 

judiciary, and those persons involved in recording proceedings and preparing transcripts are 

obliged to respect the confidentiality requirement. This of course includes subject judges who do 

not consent to identification under Rule 23(b)(9). 

With regard to the second question, Rule 23(b)(1) applies the rule of confidentiality broadly 

to consideration of a complaint at any stage. 
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With regard to the third question, there is no barrier of confidentiality among a chief judge, 

a judicial council, the Judicial Conference, and the Committee on Judicial Conduct and Disability. 

Each may have access to any of the confidential records for use in their consideration of a referred 

matter, a petition for review, or monitoring the administration of the Act. A district court may have 

similar access if the judicial council orders the district court to initiate proceedings to remove a 

magistrate judge from office, and Rule 23(b)(5) so provides. 

In extraordinary circumstances, a chief judge, a judicial council, or the Committee on 

Judicial Conduct and Disability may disclose the existence of a proceeding under these Rules. The 

disclosure of such information in high-visibility or controversial cases is to reassure the public that 

the judiciary is capable of redressing judicial misconduct or disability. Moreover, the 

confidentiality requirement does not prevent a chief judge from “communicat[ing] orally or in 

writing with . . . [persons] who may have knowledge of the matter,” as part of a limited inquiry 

conducted by the chief judge under Rule 11(b). 

Rule 23 recognizes that there must be some exceptions to the Act’s confidentiality 

requirement. For example, the Act requires that certain orders and the reasons for them must be 

made public. 28 U.S.C. §360(b). Rule 23(b)(3) makes it explicit that written decisions, as well as 

dissenting opinions and separate statements, may contain references to information that would 

otherwise be confidential and that such information may be made public. However, subsection 

(b)(3) is subject to Rule 24(a), which provides the general rule regarding the public availability of 

decisions. For example, the name of a subject judge cannot be made public in a decision if 

disclosure of the name is prohibited by that Rule. 

The Act makes clear that there is a barrier of confidentiality between the judicial branch 

and the legislative branch. It provides that material may be disclosed to Congress only if it is 

believed necessary to an impeachment investigation or trial of a judge. 28 U.S.C. §360(a)(2). 

Accordingly, Section 355(b) of the Act requires the Judicial Conference to transmit the record of 

a proceeding to the House of Representatives if the Conference believes that impeachment of a 

subject judge may be appropriate. Rule 23(b)(6) implements this requirement. 

The Act provides that confidential materials may be disclosed if authorized in writing by 

the subject judge and by the chief judge. 28 U.S.C. §360(a)(3). Rule 23(b)(7) implements this 

requirement. Once the subject judge has consented to the disclosure of confidential materials 

related to a complaint, the chief judge ordinarily will refuse consent only to the extent necessary 

to protect the confidentiality interests of the complainant or of witnesses who have testified in 

investigatory proceedings or who have provided information in response to a limited inquiry 

undertaken pursuant to Rule 11. It will generally be necessary, therefore, for the chief judge to 

require that the identities of the complainant or of such witnesses, as well as any identifying 

information, be shielded in any materials disclosed, except insofar as the chief judge has secured 

the consent of the complainant or of a particular witness to disclosure, or there is a demonstrated 

need for disclosure of the information that, in the judgment of the chief judge, outweighs the 

confidentiality interest of the complainant or of a particular witness (as may be the case where the 

complainant is delusional or where the complainant or a particular witness has already 

demonstrated a lack of concern about maintaining the confidentiality of the proceedings). 
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Rule 23(b)(8) permits disclosure of additional information in circumstances not 

enumerated. For example, disclosure may be appropriate to permit prosecution for perjury based 

on testimony given before a special committee, where a special committee discovers evidence of 

a judge’s criminal conduct, to permit disciplinary action by a bar association or other licensing 

body, or in other appropriate circumstances. 

Under subsection (b)(8), where a complainant or other person has publicly released 

information regarding the existence of a complaint proceeding, the Judicial Conference, the 

Committee on Judicial Conduct and Disability, a judicial council, or a chief judge may authorize 

the disclosure of information about the consideration of the complaint, including orders and other 

materials related to the complaint proceeding, in the interest of assuring the public that the judiciary 

is acting effectively and expeditiously in addressing the relevant complaint proceeding. 

Subsection (b)(8) also permits the authorization of disclosure of information about the 

consideration of a complaint, including the papers, documents, and transcripts relating to the 

investigation, to judicial researchers engaged in the study or evaluation of experience under the 

Act and related modes of judicial discipline. The Rule envisions disclosure of information from 

the official record of a complaint proceeding to a limited category of persons for appropriately 

authorized research purposes only, and with appropriate safeguards to protect individual identities 

in any published research results. In authorizing disclosure, a judicial council may refuse to release 

particular materials when such release would be contrary to the interests of justice, or when those 

materials constitute purely internal communications. The Rule does not envision disclosure of 

purely internal communications between judges and their colleagues and staff. 

Under Rule 23(b)(10), any of the specified judges or entities performing a function 

authorized under these Rules may seek expert or staff assistance or may consult with other judges 

who may be helpful regarding performance of that function; the confidentiality requirement does 

not preclude this. A chief judge, for example, may properly seek the advice and assistance of 

another judge who the chief judge deems to be in the best position to communicate with the subject 

judge in an attempt to bring about corrective action. As another example, a new chief judge may 

wish to confer with a predecessor to learn how similar complaints have been handled. In consulting 

with other judges, of course, a chief judge should disclose information regarding the complaint 

only to the extent the chief judge deems necessary under the circumstances. 

Rule 23(c) provides that confidentiality as referenced in these Rules and Commentary is 

directed toward protecting the fairness and thoroughness of the process by which a complaint is 

filed or initiated, investigated (in specific circumstances), and ultimately resolved, as specified 

under these Rules. Nothing in these Rules concerning the confidentiality of the complaint process 

or the Code of Conduct for Judicial Employees concerning use or disclosure of confidential 

information received in the course of official duties prevents judicial employees from reporting or 

disclosing misconduct or disability. 
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Judges should bring such matters to the attention of the relevant chief district judge or chief 

circuit judge in accordance with Rule 4(a)(6). Judges should be mindful of Canon 3(B)(6) of the 

Code of Conduct for United States Judges, which provides in part that a judge “should take 

appropriate action upon receipt of reliable information indicating the likelihood that a judge’s 

conduct contravened the Code.” 
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RULE 24 | PUBLIC AVAILABILITY OF DECISIONS 

(a) General Rule; Specific Cases. When final action has been 

taken on a complaint and it is no longer subject to review as 

of right, all orders entered by the chief judge and judicial 

council, including memoranda incorporated by reference in 

those orders and any dissenting opinions or separate 

statements by members of the judicial council, must be made 

public, with the following exceptions: 

(1) if the complaint is finally dismissed under Rule 

11(c) without the appointment of a special committee, or 

if it is concluded under Rule 11(d) because of voluntary 

corrective action, the publicly available materials 

generally should not disclose the name of the subject 

judge without his or her consent. 

(2) if the complaint is concluded because of intervening 

events, or dismissed at any time after a special 

committee is appointed, the judicial council must 

determine whether the name of the subject judge should 

be disclosed. 

(3) if the complaint is finally disposed of by a 

privately communicated censure or reprimand, the 

publicly available materials must not disclose either 

the name of the subject judge or the text of the 

reprimand. 

(4) if the complaint is finally disposed of under Rule 

20(b)(1)(D) by any remedial action other than private 

censure or reprimand, the text of the dispositive order 

must be included in the materials made public, and the 

name of the subject judge must be disclosed. 

(5) the name of the complainant must not be disclosed in 

materials made public under this Rule unless the chief 

judge or the judicial council orders disclosure. 

(b) Manner of Making Public. The orders described in (a) must 

be made public by placing the orders on the court’s public 

website and by placing them in a publicly accessible file in 

the office of the circuit clerk. If the orders appear to have 

precedential value, the chief judge may cause them to be 

published. In addition, the Committee on Judicial Conduct and 

Disability will make available on the judiciary’s website, 

www.uscourts.gov, selected illustrative orders described in 
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paragraph (a), appropriately redacted, to provide additional 

information to the public on how complaints are addressed 

under the Act. 

(c) Orders of Committee on Judicial Conduct and Disability. 

Orders of the Committee on Judicial Conduct and Disability 

constituting final action in a complaint proceeding arising 

from a particular circuit will be made available to the public 

in the office of the circuit clerk of the relevant court of 

appeals. The Committee on Judicial Conduct and Disability 

will also make such orders available on the judiciary’s 

website, www.uscourts.gov. When authorized by the Committee 

on Judicial Conduct and Disability, other orders related to 

complaint proceedings will similarly be made available. 

(d) Complaints Referred to Judicial Conference. If a 

complaint is referred to the Judicial Conference under Rule 

20(b)(1)(C) or 20(b)(2), materials relating to the complaint 

will be made public only if ordered by the Judicial 

Conference. 

 

Commentary 

Rule 24 is adapted from the Illustrative Rules and the recommendations of the Breyer 

Committee. 

The Act requires the circuits to make available only written orders of a judicial council or 

the Judicial Conference imposing some form of sanction. 28 U.S.C. §360(b). The Judicial 

Conference, however, has long recognized the desirability of public availability of a broader range 

of orders and other materials. In 1994, the Judicial Conference “urge[d] all circuits and courts 

covered by the Act to submit to the West Publishing Company, for publication in Federal Reporter 

3d, and to Lexis all orders issued pursuant to [the Act] that are deemed by the issuing circuit or 

court to have significant precedential value to other circuits and courts covered by the Act.” Report 

of the Proceedings of the Judicial Conference of the United States, Mar. 1994, at 28. Following 

this recommendation, the 2000 revision of the Illustrative Rules contained a public availability 

provision very similar to Rule 24. In 2002, the Judicial Conference again voted to encourage the 

circuits “to submit non-routine public orders disposing of complaints of judicial misconduct or 

disability for publication by on-line and print services.” Report of the Proceedings of the Judicial 

Conference of the United States, Sept. 2002, at 58. The Breyer Committee Report further 

emphasized that “[p]osting such orders on the judicial branch’s public website would not only 

benefit judges directly, it would also encourage scholarly commentary and analysis of the orders.” 

Breyer Committee Report, 239 F.R.D. at 216. With these considerations in mind, Rule 24 provides 

for public availability of a wide range of materials. 
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Rule 24 provides for public availability of orders of a chief judge, a judicial council, and 

the Committee on Judicial Conduct and Disability, as well as the texts of memoranda incorporated 

by reference in those orders, together with any dissenting opinions or separate statements by 

members of the judicial council. No memoranda other than those incorporated by reference in 

those orders shall be disclosed. 

However, these orders and memoranda are to be made public only when final action on the 

complaint has been taken and any right of review has been exhausted. The provision that decisions 

will be made public only after final action has been taken is designed in part to avoid public 

disclosure of the existence of pending proceedings. Whether the name of the subject judge is 

disclosed will then depend on the nature of the final action. If the final action is an order predicated 

on a finding of misconduct or disability (other than a privately communicated censure or 

reprimand) the name of the subject judge must be made public. If the final action is dismissal of 

the complaint, the name of the subject judge must not be disclosed. Rule 24(a)(1) provides that 

where a proceeding is concluded under Rule 11(d) by the chief judge on the basis of voluntary 

corrective action, the name of the subject judge generally should not be disclosed, except where 

the complainant or another person has disclosed the existence of a complaint proceeding to the 

public. Shielding the name of the subject judge in this circumstance should encourage informal 

disposition. 

If a complaint is dismissed as moot, or because intervening events have made action on the 

complaint unnecessary, after appointment of a special committee, Rule 24(a)(2) allows the judicial 

council to determine whether the subject judge will be identified. In such a case, no final decision 

has been rendered on the merits, but it may be in the public interest — particularly if a judicial 

officer resigns in the course of an investigation — to make the identity of the subject judge known. 

Once a special committee has been appointed, and a proceeding is concluded by the full 

judicial council on the basis of a remedial order of the council, Rule 24(a)(4) provides for 

disclosure of the name of the subject judge. 

Rule 24(a)(5) provides that the identity of the complainant will be disclosed only if the 

chief judge so orders. Identifying the complainant when the subject judge is not identified would 

increase the likelihood that the identity of the subject judge would become publicly known, thus 

circumventing the policy of nondisclosure. It may not always be practicable to shield the 

complainant’s identity while making public disclosure of the judicial council’s order and 

supporting memoranda; in some circumstances, moreover, the complainant may consent to public 

identification. 

Rule 24(b) makes clear that circuits must post on their external websites all orders required 

to be made public under Rule 24(a). The judiciary will seek ways to make decisions on complaints 

filed in their courts more readily accessible to the public through searchable electronic indices. 
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Matters involving orders issued following a special-committee investigation often involve 

highly sensitive situations, and it is important that judicial councils have every opportunity to reach 

a correct and just outcome. This would include the ability to reach informal resolution before a 

subject judge’s identity must be released. But there must also come a point of procedural finality. 

The date of finality — and thus the time at which other safeguards and rules such as the publication 

requirement are triggered — is the date on which the judicial council issues a Final Order. See In 

re Complaint of Judicial Misconduct, 751 F.3d 611, 617 (2014) (requiring publication of a judicial 

council order “[e]ven though the period for review had not yet elapsed” and concluding that “the 

order was a final decision because the Council had adjudicated the matter on the merits after having 

received a report from a special investigating committee”). As determined in the cited case, 

modifications of this kind to a final order are subject to review by the Committee on Judicial 

Conduct and Disability. 
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RULE 25 | DISQUALIFICATION 

(a) General Rule. Any judge is disqualified from 

participating in any proceeding under these Rules if the judge 

concludes that circumstances warrant disqualification. If a 

complaint is filed by a judge, that judge is disqualified 

from participating in any consideration of the complaint 

except to the extent that these Rules provide for a 

complainant’s participation. A chief judge who has identified 

a complaint under Rule 5 is not automatically disqualified 

from considering the complaint. 

(b) Subject Judge. A subject judge, including a chief judge, 

is disqualified from considering a complaint except to the 

extent that these Rules provide for participation by a subject 

judge. 

(c) Chief Judge Disqualified from Considering Petition for 

Review of Chief Judge’s Order. If a petition for review of 

the chief judge’s order entered under Rule 11(c), (d), or (e) 

is filed with the judicial council in accordance with Rule 

18, the chief judge is disqualified from participating in the 

council’s consideration of the petition. 

(d) Member of Special Committee Not Disqualified. A member of 

the judicial council who serves on a special committee, 

including the chief judge, is not disqualified from 

participating in council consideration of the committee’s 

report. 

(e) Subject Judge’s Disqualification After Appointment of 

Special Committee. Upon appointment of a special committee, 

the subject judge is disqualified from participating in the 

identification or consideration of any complaint, related or 

unrelated to the pending matter, under the Act or these Rules. 

The disqualification continues until all proceedings on the 

complaint against the subject judge are finally terminated 

with no further right of review. 

(f) Substitute for Disqualified Chief Judge. If the chief 

judge is disqualified from performing duties that the Act and 

these Rules assign to a chief judge (including where a 

complaint is filed against a chief judge), those duties must 

be assigned to the most-senior active circuit judge not 

disqualified. If all circuit judges in regular active service 

are disqualified, the judicial council may determine whether 
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to request a transfer under Rule 26, or, in the interest of 

sound judicial administration, to permit the chief judge to 

dispose of the complaint on the merits. Members of the 

judicial council who are named in the complaint may 

participate in this determination if necessary to obtain a 

quorum of the council. 

(g) Judicial-Council Action When Multiple Judges 

Disqualified. Notwithstanding any other provision in these 

Rules to the contrary, 

(1) a member of the judicial council who is a subject 

judge may participate in its disposition if: 

(A) participation by one or more subject judges is 

necessary to obtain a quorum of the judicial 

council; 

(B) the judicial council finds that the lack of a 

quorum is due to the naming of one or more judges 

in the complaint for the purpose of disqualifying 

that judge or those judges, or to the naming of one 

or more judges based on their participation in a 

decision excluded from the definition of misconduct 

under Rule 4(b); and 

(C) the judicial council votes that it is 

necessary, appropriate, and in the interest of 

sound judicial administration that one or more 

subject judges be eligible to act. 

(2) otherwise disqualified members may participate in 

votes taken under (g)(1)(B) and (g)(1)(C). 

(h) Disqualification of Members of Committee on Judicial 

Conduct and Disability. No member of the Committee on Judicial 

Conduct and Disability is disqualified from participating in 

any proceeding under the Act or these Rules because of 

consultations with a chief judge, a member of a special 

committee, or a member of a judicial council about the 

interpretation or application of the Act or these Rules, 

unless the member believes that the consultation would 

prevent fair-minded participation. 
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Commentary 

Rule 25 is adapted from the Illustrative Rules. 

Subsection (a) provides the general rule for disqualification. Of course, a judge is not 

disqualified simply because the subject judge is on the same court. However, this subsection 

recognizes that there may be cases in which an appearance of bias or prejudice is created by 

circumstances other than an association with the subject judge as a colleague. For example, a judge 

may have a familial relationship with a complainant or subject judge. When such circumstances 

exist, a judge may, in his or her discretion, conclude that disqualification is warranted. 

Subsection (e) makes it clear that the disqualification of the subject judge relates only to 

the subject judge’s participation in any proceeding arising under the Act or these Rules. For 

example, the subject judge cannot initiate complaints by identification, conduct limited inquiries, 

or choose between dismissal and special-committee investigation as the threshold disposition of a 

complaint. Likewise, the subject judge cannot participate in any proceeding arising under the Act 

or these Rules as a member of any special committee, the judicial council of the circuit, the Judicial 

Conference, or the Committee on Judicial Conduct and Disability. The Illustrative Rule, based on 

Section 359(a) of the Act, is ambiguous and could be read to disqualify a subject judge from service 

of any kind on each of the bodies mentioned. This is undoubtedly not the intent of the Act; such a 

disqualification would be anomalous in light of the Act’s allowing a subject judge to continue to 

decide cases and to continue to exercise the powers of chief circuit or district judge. It would also 

create a substantial deterrence to the appointment of special committees, particularly where a 

special committee is needed solely because the chief judge may not decide matters of credibility 

in his or her review under Rule 11. 

While a subject judge is barred by Rule 25(b) from participating in the disposition of the 

complaint in which he or she is named, Rule 25(e) recognizes that participation in proceedings 

arising under the Act or these Rules by a judge who is the subject of a special committee 

investigation may lead to an appearance of self-interest in creating substantive and procedural 

precedents governing such proceedings. Rule 25(e) bars such participation. 

Under the Act, a complaint against the chief judge is to be handled by “that circuit judge 

in regular active service next senior in date of commission.” 28 U.S.C. §351(c). Rule 25(f) provides 

that seniority among judges other than the chief judge is to be determined by date of commission, 

with the result that complaints against the chief judge may be routed to a former chief judge or 

other judge who was appointed earlier than the chief judge. The Rules do not purport to prescribe 

who is to preside over meetings of the judicial council. Consequently, where the presiding member 

of the judicial council is disqualified from participating under these Rules, the order of precedence 

prescribed by Rule 25(f) for performing “duties that the Act and these Rules assign to a chief 

judge” does not apply to determine the acting presiding member of the council. That is a matter 

left to the internal rules or operating practices of each judicial council. In most cases the most 

senior active circuit judge who is a member of the judicial council and who is not disqualified will 

preside. 
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Sometimes a single complaint is filed against a large group of judges. If the normal 

disqualification rules are observed in such a case, no court of appeals judge can serve as acting 

chief judge of the circuit, and the judicial council will be without appellate members. Where the 

complaint is against all circuit and district judges, under normal rules no member of the judicial 

council can perform the duties assigned to the council under the statute. 

A similar problem is created by successive complaints arising out of the same underlying 

grievance. For example, a complainant files a complaint against a district judge based on alleged 

misconduct, and the complaint is dismissed by the chief judge under the statute. The complainant 

may then file a complaint against the chief judge for dismissing the first complaint, and when that 

complaint is dismissed by the next senior judge, still a third complaint may be filed. The threat is 

that the complainant will bump down the seniority ladder until, once again, there is no member of 

the court of appeals who can serve as acting chief judge for the purpose of the next complaint. 

Similarly, complaints involving the merits of litigation may involve a series of decisions in which 

many judges participated or in which a rehearing en banc was denied by the court of appeals, and 

the complaint may name a majority of the judicial council as subject judges. 

In recognition that these multiple-judge complaints are virtually always meritless, the 

judicial council is given discretion to determine: (1) whether it is necessary, appropriate, and in 

the interest of sound judicial administration to permit the chief judge to dispose of a complaint 

where it would otherwise be impossible for any active circuit judge in the circuit to act, and (2) 

whether it is necessary, appropriate, and in the interest of sound judicial administration, after 

appropriate findings as to need and justification are made, to permit subject judges of the judicial 

council to participate in the disposition of a petition for review where it would otherwise be 

impossible to obtain a quorum. 

Applying a rule of necessity in these situations is consistent with the appearance of justice. 

See, e.g., In re Complaint of Doe, 2 F.3d 308 (8th Cir. Jud. Council 1993) (invoking the rule of 

necessity); In re Complaint of Judicial Misconduct, No. 91-80464 (9th Cir. Jud. Council 1992) 

(same). There is no unfairness in permitting the chief judge to dispose of a patently insubstantial 

complaint that names all active circuit judges in the circuit. 

Similarly, there is no unfairness in permitting subject judges, in these circumstances, to 

participate in the review of the chief judge’s dismissal of an insubstantial complaint. The remaining 

option is to assign the matter to another body. Among other alternatives, the judicial council may 

request a transfer of the petition under Rule 26. Given the administrative inconvenience and delay 

involved in these alternatives, it is desirable to request a transfer only if the judicial council 

determines that the petition for review is substantial enough to warrant such action. 

In the unlikely event that a quorum of the judicial council cannot be obtained to consider 

the report of a special committee, it would normally be necessary to request a transfer under Rule 

26. 
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Rule 25(h) recognizes that the jurisdictional statement of the Committee on Judicial 

Conduct and Disability contemplates consultation between members of the Committee and judicial 

participants in proceedings under the Act and these Rules. Such consultation should not 

automatically preclude participation by a member in that proceeding. 
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RULE 26 | TRANSFER TO ANOTHER JUDICIAL COUNCIL 

In exceptional circumstances, a chief judge or a judicial council 

may ask the Chief Justice to transfer a proceeding based on a 

complaint identified under Rule 5 or filed under Rule 6 to the 

judicial council of another circuit. The request for a transfer 

may be made at any stage of the proceeding before a reference to 

the Judicial Conference under Rule 20(b)(1)(C) or 20(b)(2) or a 

petition for review is filed under Rule 22. Upon receiving such a 

request, the Chief Justice may refuse the request or select the 

transferee judicial council, which may then exercise the powers of 

a judicial council under these Rules. 

 

Commentary 

Rule 26 implements the Breyer Committee’s recommended use of transfers. Breyer 

Committee Report, 239 F.R.D. at 214–15. 

Rule 26 authorizes the transfer of a complaint proceeding to another judicial council 

selected by the Chief Justice. Such transfers may be appropriate, for example, in the case of a 

serious complaint where there are multiple disqualifications among the original judicial council, 

where the issues are highly visible and a local disposition may weaken public confidence in the 

process, where internal tensions arising in the council as a result of the complaint render disposition 

by a less involved council appropriate, or where a complaint calls into question policies or 

governance of the home court of appeals. The power to effect a transfer is lodged in the Chief 

Justice to avoid disputes in a judicial council over where to transfer a sensitive matter and to ensure 

that the transferee council accepts the matter. 

Upon receipt of a transferred proceeding, the transferee judicial council shall determine the 

proper stage at which to begin consideration of the complaint — for example, reference to the 

transferee chief judge, appointment of a special committee, etc. 
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RULE 27 | WITHDRAWAL OF COMPLAINT OR PETITION FOR REVIEW 

(a) Complaint Pending Before Chief Judge. With the chief 

judge’s consent, the complainant may withdraw a complaint 

that is before the chief judge for a decision under Rule 11. 

The withdrawal of a complaint will not prevent the chief judge 

from identifying or having to identify a complaint under Rule 

5 based on the withdrawn complaint. 

(b) Complaint Pending Before Special Committee or Judicial 

Council. After a complaint has been referred to the special 

committee for investigation and before the committee files 

its report, the complainant may withdraw the complaint only 

with the consent of both the subject judge and either the 

special committee or the judicial council. 

(c) Petition for Review. A petition for review addressed to 

the judicial council under Rule 18, or the Committee on 

Judicial Conduct and Disability under Rule 22, may be 

withdrawn if no action on the petition has been taken. 

 

Commentary 

Rule 27 is adapted from the Illustrative Rules and treats the complaint proceeding, once 

begun, as a matter of public business rather than as the property of the complainant. Accordingly, 

the chief judge or the judicial council remains responsible for addressing any complaint under the 

Act, even a complaint that has been formally withdrawn by the complainant. 

Under subsection (a), a complaint pending before the chief judge may be withdrawn if the 

chief judge consents. Where the complaint clearly lacked merit, the chief judge may accordingly 

be saved the burden of preparing a formal order and supporting memorandum. However, the chief 

judge may, or be obligated under Rule 5, to identify a complaint based on allegations in a 

withdrawn complaint. 

If the chief judge appoints a special committee, Rule 27(b) provides that the complaint may 

be withdrawn only with the consent of both the body before which it is pending (the special 

committee or the judicial council) and the subject judge. Once a complaint has reached the stage 

of appointment of a special committee, a resolution of the issues may be necessary to preserve 

public confidence. Moreover, the subject judge is given the right to insist that the matter be 

resolved on the merits, thereby eliminating any ambiguity that might remain if the proceeding were 

terminated by withdrawal of the complaint. 

With regard to all petitions for review, Rule 27(c) grants the petitioner unrestricted 

authority to withdraw the petition. It is thought that the public’s interest in the proceeding is 

adequately protected, because there will necessarily have been a decision by the chief judge and 

often by the judicial council as well in such a case.  
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RULE 28 | AVAILABILITY OF RULES AND FORMS 

These Rules and copies of the complaint form as provided in Rule 

6(a) must be available without charge in the office of the circuit 

clerk of each court of appeals, district court, bankruptcy court, 

or other federal court whose judges are subject to the Act. Each 

court must also make these Rules, the complaint form, and 

complaint-filing instructions available on the court’s website, or 

provide an Internet link to these items on the appropriate court 

of appeals website or on www.uscourts.gov. 
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RULE 29 | EFFECTIVE DATE 

These Rules will become effective after promulgation by the 

Judicial Conference of the United States. 
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COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these rules. 

Instead, TextBookDiscrimination.com merely re-printed and 

reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source https://www.USCourts.gov 

 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com  
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