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5 PJI 1.6 | TITLE VII | DISPARATE IMPACT 

No Instruction 

COMMENT 

Distinction Between Disparate Impact and Disparate Treatment; 

Elements of Disparate Treatment Claim 

The instructions provided in Chapter 5 focus on disparate treatment 

claims under Title VII – i.e., on claims in which a central 

question is whether the employer had an intent to discriminate. 

Title VII claims can alternatively be brought under a disparate 

impact theory, in which event the plaintiff need not show 

discriminatory intent. In a disparate impact case, the plaintiff 

must first present a prima facie case by showing “that application 

of a facially neutral standard has resulted in a significantly 

discriminatory hiring pattern.” Meditz v. City of Newark, 658 F.3d 

364, 370 (3d Cir. 2011) (quoting NAACP v. Harrison, 940 F.2d 792, 

798 (3d Cir. 1991) (citing Dothard v. Rawlinson, 433 U.S. 321, 329 

(1977))). If the plaintiff does so, “the defendant can overcome 

the showing of disparate impact by proving a ‘manifest 

relationship’ between the policy and job performance.” El v. SEPTA, 

479 F.3d 232, 239 (3d Cir. 2007) (quoting Griggs v. Duke Power 

Co., 401 U.S. 424, 432 (1971)); see also 42 U.S.C. § 2000e-2(k) 

(addressing burdens of proof in disparate impact cases); NAACP v. 

North Hudson Reg’l Fire & Rescue, 665 F.3d 464, 477, 482 (3d Cir. 

2011) (discussing and applying business-necessity defense under 

Section 2000e-2(k)). Even if the defendant proves this business 

necessity defense, “the plaintiff can overcome it by showing that 

an alternative policy exists that would serve the employer's 

legitimate goals as well as the challenged policy with less of a 

discriminatory effect.” El, 479 F.3d at 239 n.9. 

No instruction is provided on disparate impact claims, because a 

right to jury trial is not provided under Title VII for such 

claims. The basic remedies provision of Title VII, 42 U.S.C. § 

1981a(a)(1), provides as follows: 

In an action brought by a complaining party under section 

706 or 717 of the Civil Rights Act of 1964 (42 U.S.C. 

2000e-5 [or 2000e-16]) against a respondent who engaged 

in unlawful intentional discrimination (not an 

employment practice that is unlawful because of its 

disparate impact) prohibited under section 703, 704, or 

717 of the Act (42 U.S.C. 2000e-2 or 2000e-3 [or 2000e-
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16]), and provided that the complaining party cannot 

recover under section 1977 of the Revised Statutes (42 

U.S.C. 1981), the complaining party may recover 

compensatory and punitive damages as allowed in 

subsection (b), in addition to any relief authorized by 

section 706(g) of the Civil Rights Act of 1964 [42 USCS 

§ 2000e-5(g)], from the respondent. 

42 U.S.C. § 1981a(a)(1) (emphasis added). See also Seventh Circuit 

Pattern Jury Instructions 3.08 (no instruction provided for 

disparate impact claims under Title VII); Pollard v. Wawa Food 

Market, 366 F. Supp. 2d 247, 254 (E.D. Pa. 2005) (“Because Pollard 

proceeds under a disparate impact theory, and not under a theory 

of intentional discrimination, if successful on her Title VII claim 

she would be entitled only to equitable relief. 42 U.S.C. 

§1981a(a)(1). She therefore is not entitled to a jury trial on 

that claim.”). 

In Smith v. City of Jackson, 544 U.S. 228 (2005), the Supreme Court 

held that disparate impact claims are cognizable under the Age 

Discrimination in Employment Act. The ADEA provides a right to 

jury trial in such claims. See 29 U.S.C. § 626(c)(2) ("[A] person 

shall be entitled to a trial by jury of any issue of fact in any 

[ADEA] action... regardless of whether equitable relief is sought 

by any party in such action.”). Where an ADEA disparate impact 

claim is tried together with a Title VII disparate impact claim, 

the parties or the court may decide to refer the Title VII claim 

to the jury. In that case, the instruction provided for ADEA 

disparate impact claims (see Instruction 8.1.5) can be modified to 

apply to the Title VII claim. Care must be taken, however, to 

instruct separately on the Title VII disparate impact claim, as 

the substantive standards of recovery under Title VII in disparate 

impact cases are broader than those applicable to the ADEA. See 

the Comment to Instruction 8.1.5 for a more complete discussion. 
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