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5 PJI 4.1 | TITLE VII | COMPENSATORY DAMAGES — GENERAL INSTRUCTION 

I am now going to instruct you on damages. Just because I am 

instructing you on how to award damages does not mean that I have 

any opinion on whether or not [defendant] should be held liable. 

If you find by a preponderance of the evidence that [defendant] 

intentionally discriminated against [plaintiff] by [describe 

conduct], then you must consider the issue of compensatory damages. 

You must award [plaintiff] an amount that will fairly compensate 

[him/her] for any injury [he/she] actually sustained as a result 

of [defendant’s] conduct. The damages that you award must be fair 

compensation, no more and no less. The award of compensatory 

damages is meant to put [plaintiff] in the position [he/she] would 

have occupied if the discrimination had not occurred. [Plaintiff] 

has the burden of proving damages by a preponderance of the 

evidence.  

[Plaintiff] must show that the injury would not have occurred 

without [defendant’s] act [or omission]. [Plaintiff] must also 

show that [defendant’s] act [or omission] played a substantial 

part in bringing about the injury, and that the injury was either 

a direct result or a reasonably probable consequence of 

[defendant’s] act [or omission]. This test — a substantial part in 

bringing about the injury — is to be distinguished from the test 

you must employ in determining whether [defendant’s] actions [or 

omissions] were motivated by discrimination. In other words, even 

assuming that [defendant’s] actions [or omissions] were motivated 

by discrimination, [plaintiff] is not entitled to damages for an 

injury unless [defendant’s] discriminatory actions [or omissions] 

actually played a substantial part in bringing about that injury.  

[There can be more than one cause of an injury. To find that 

[defendant’s] act [or omission] caused [plaintiff’s] injury, you 

need not find that [defendant’s] act [or omission] was the nearest 

cause, either in time or space. However, if [plaintiff’s] injury 

was caused by a later, independent event that intervened between 

[defendant’s] act [or omission] and [plaintiff’s] injury, 

[defendant] is not liable unless the injury was reasonably 

foreseeable by [defendant].] 

In determining the amount of any damages that you decide to award, 

you should be guided by common sense. You must use sound judgment 

in fixing an award of damages, drawing reasonable inferences from 

the facts in evidence. You may not award damages based on sympathy, 

speculation, or guesswork.   
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You may award damages for any pain, suffering, inconvenience, 

mental anguish, or loss of enjoyment of life that [plaintiff] 

experienced as a consequence of [defendant's] [allegedly unlawful 

act or omission]. No evidence of the monetary value of such 

intangible things as pain and suffering has been, or need be, 

introduced into evidence. There is no exact standard for fixing 

the compensation to be awarded for these elements of damage. Any 

award you make should be fair in light of the evidence presented 

at the trial. 

I instruct you that in awarding compensatory damages, you are not 

to award damages for the amount of wages that [plaintiff] would 

have earned, either in the past or in the future, if [he/she] had 

continued in employment with [defendant]. These elements of 

recovery of wages that [plaintiff] would have received from 

[defendant] are called “back pay” and “front pay”. [Under the 

applicable law, the determination of “back pay” and “front pay” is 

for the court.] [“Back pay” and “front pay” are to be awarded 

separately under instructions that I will soon give you, and any 

amounts for “back pay”and “front pay” are to be entered separately 

on the verdict form.] 

You may award damages for monetary losses that [plaintiff] may 

suffer in the future as a result of [defendant’s] [allegedly 

unlawful act or omission]. [For example, you may award damages for 

loss of earnings resulting from any harm to [plaintiff’s] 

reputation that was suffered as a result of [defendant’s] 

[allegedly unlawful act or omission]. Where a victim of 

discrimination has been terminated by an employer, and has sued 

that employer for discrimination, [he/she] may find it more 

difficult to be employed in the future, or may have to take a job 

that pays less than if the discrimination had not occurred. That 

element of damages is distinct from the amount of wages [plaintiff] 

would have earned in the future from [defendant] if [he/she] had 

retained the job.] 

As I instructed you previously, [plaintiff] has the burden of 

proving damages by a preponderance of the evidence. But the law 

does not require that [plaintiff] prove the amount of [his/her] 

losses with mathematical precision; it requires only as much 

definiteness and accuracy as circumstances permit. 

[You are instructed that [plaintiff] has a duty under the law to 

"mitigate" [his/her] damages--that means that [plaintiff] must 

take advantage of any reasonable opportunity that may have existed 

under the circumstances to reduce or minimize the loss or damage 
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caused by [defendant]. It is [defendant's] burden to prove that 

[plaintiff] has failed to mitigate. So if [defendant] persuades 

you by a preponderance of the evidence that [plaintiff] failed to 

take advantage of an opportunity that was reasonably available to 

[him/her], then you must reduce the amount of [plaintiff’s] damages 

by the amount that could have been reasonably obtained if [he/she] 

had taken advantage of such an opportunity.]  

[In assessing damages, you must not consider attorney fees or the 

costs of litigating this case. Attorney fees and costs, if relevant 

at all, are for the court and not the jury to determine. Therefore, 

attorney fees and costs should play no part in your calculation of 

any damages.] 

COMMENT 

Title VII distinguishes between disparate treatment and disparate 

impact discrimination and allows recovery of compensatory damages 

only to those who suffered intentional discrimination. 42 U.S.C. 

§ 1981a(a)(1).  

Cap on Damages 

The Civil Rights Act of 1991 (42 U.S.C. § 1981a) provides for 

compensatory damages and a right to jury trial for disparate 

treatment violations. But it also imposes a statutory limit on the 

amount of compensatory damages that can be awarded. See 42 U.S.C. 

§ 1981a(b)(3): 

Limitations. The sum of the amount of compensatory damages 

awarded under this section for future pecuniary losses, 

emotional pain, suffering, inconvenience, mental anguish, 

loss of enjoyment of life, and other nonpecuniary losses, and 

the amount of punitive damages awarded under this section, 

shall not exceed, for each complaining party-- 

(A) in the case of a respondent who has more than 14 and 

fewer than 101 employees in each of 20 or more calendar 

weeks in the current or preceding calendar year, $ 

50,000; 

(B) in the case of a respondent who has more than 100 

and fewer than 201 employees in each of 20 or more 

calendar weeks in the current or preceding calendar 

year, $ 100,000; and 

(C) in the case of a respondent who has more than 200 

and fewer than 501 employees in each of 20 or more 
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calendar weeks in the current or preceding calendar 

year, $ 200,000; and 

(D) in the case of a respondent who has more than 500 

employees in each of 20 or more calendar weeks in the 

current or preceding calendar year, $ 300,000. 

42 U.S.C. §1981a(c)(2) provides that the court shall not inform 

the jury of the statutory limitations on recovery of compensatory 

damages. 

No Right to Jury Trial for Back Pay and Front Pay 

Back pay and front pay are equitable remedies that are to be 

distinguished from the compensatory damages to be determined by 

the jury under Title VII. See the Comments to Instructions 5.4.3 

& 5.4.4. Compensatory damages may include lost future earnings 

over and above the front pay award. For example, the plaintiff may 

recover the diminution in expected earnings in all future jobs due 

to reputational or other injuries, above any front pay award. The 

court in Williams v. Pharmacia, Inc., 137 F.3d 944, 953-54 (7th 

Cir. 1998), described the difference between the equitable remedy 

of front pay and compensatory damages for loss of future earnings 

in the following passage: 

Front pay in this case compensated Williams for the immediate 

effects of Pharmacia's unlawful termination of her 

employment. The front pay award approximated the benefit 

Williams would have received had she been able to return to 

her old job. The district court appropriately limited the 

duration of Williams's front pay award to one year because 

she would have lost her position by that time in any event 

because of the merger with Upjohn. 

The lost future earnings award, in contrast, compensates 

Williams for a lifetime of diminished earnings resulting from 

the reputational harms she suffered as a result of Pharmacia's 

discrimination. Even if reinstatement had been feasible in 

this case, Williams would still have been entitled to 

compensation for her lost future earnings. As the district 

court explained: 

Reinstatement (and therefore front pay)... does not 

and cannot erase that the victim of discrimination 

has been terminated by an employer, has sued that 

employer for discrimination, and the subsequent 

decrease in the employee's attractiveness to other 
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employers into the future, leading to further loss 

in time or level of experience. Reinstatement does 

not revise an employee's resume or erase all 

forward-looking aspects of the injury caused by the 

discriminatory conduct. 

A reinstated employee whose reputation and future prospects 

have been damaged may be effectively locked in to his or her 

current employer. Such an employee cannot change jobs readily 

to pursue higher wages and is more likely to remain unemployed 

if the current employer goes out of business or subsequently 

terminates the employee for legitimate reasons. These effects 

of discrimination diminish the employee's lifetime expected 

earnings. Even if Williams had been able to return to her old 

job, the jury could find that Williams suffered injury to her 

future earning capacity even during her period of 

reinstatement. Thus, there is no overlap between the lost 

future earnings award and the front pay award. 

The Williams court emphasized the importance of distinguishing 

front pay from lost future earnings, in order to avoid double-

counting. 

[T]he calculation of front pay differs significantly from the 

calculation of lost future earnings. Whereas front pay 

compensates the plaintiff for the lost earnings from her old 

job for as long as she may have been expected to hold it, a 

lost future earnings award compensates the plaintiff for the 

diminution in expected earnings in all of her future jobs for 

as long as the reputational or other injury may be expected 

to affect her prospects.... [W]e caution lower courts to take 

care to separate the equitable remedy of front pay from the 

compensatory remedy of lost future earnings.... Properly 

understood, the two types of damages compensate for different 

injuries and require the court to make different kinds of 

calculations and factual findings. District courts should be 

vigilant to ensure that their damage inquiries are 

appropriately cabined to protect against confusion and 

potential overcompensation of plaintiffs. 

The pattern instruction contains bracketed material that would 

instruct the jury not to award back pay or front pay. The jury 

may, however, enter an award of back pay and front pay as advisory, 

or by consent of the parties. In those circumstances, the court 

should refer to instructions 5.4.3 for back pay and 5.4.4 for front 

pay. In many cases it is commonplace for back pay issues to be 
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submitted to the jury. The court may think it prudent to consult 

with counsel on whether the issues of back pay or front pay should 

be submitted to the jury (on either an advisory or stipulated 

basis) or are to be left to the court’s determination without 

reference to the jury. 

Damages for Pain and Suffering 

In Gunby v. Pennsylvania Elec. Co., 840 F.2d 1108, 1121-22 (3d 

Cir. 1988), the Court held that under 42 U.S.C. § 1981 and Title 

VII, a plaintiff cannot recover pain and suffering damages without 

first presenting evidence of actual injury. The court stated that 

“[t]he justifications that support presumed damages in defamation 

cases do not apply in § 1981 and Title VII cases. Damages do not 

follow of course in § 1981 and Title VII cases and are easier to 

prove when they do.” 

Attorney Fees and Costs 

There appears to be no uniform practice regarding the use of an 

instruction that warns the jury against speculation on attorney 

fees and costs. In Collins v. Alco Parking Corp., 448 F.3d 652 (3d 

Cir. 2006), the district court gave the following instruction: 

“You are instructed that if plaintiff wins on his claim, he may be 

entitled to an award of attorney fees and costs over and above 

what you award as damages. It is my duty to decide whether to award 

attorney fees and costs, and if so, how much. Therefore, attorney 

fees and costs should play no part in your calculation of any 

damages.” Id. at 656-57. The Court of Appeals held that the 

plaintiff had not properly objected to the instruction, and, 

reviewing for plain error, found none: “We need not and do not 

decide now whether a district court commits error by informing a 

jury about the availability of attorney fees in an ADEA case. 

Assuming arguendo that an error occurred, such error is not plain, 

for two reasons.” Id. at 657. First, “it is not ‘obvious’ or 

‘plain’ that an instruction directing the jury not to consider 

attorney fees” is irrelevant or prejudicial; “it is at least 

arguable that a jury tasked with computing damages might, absent 

information that the Court has discretion to award attorney fees 

at a later stage, seek to compensate a sympathetic plaintiff for 

the expense of litigation.” Id. Second, it is implausible “that 

the jury, in order to eliminate the chance that Collins might be 

awarded attorney fees, took the disproportionate step of returning 

a verdict against him even though it believed he was the victim of 

age discrimination, notwithstanding the District Court's clear 

instructions to the contrary.” Id.; see also id. at 658 
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(distinguishing Fisher v. City of Memphis, 234 F.3d 312, 319 (6th 

Cir. 2000), and Brooks v. Cook, 938 F.2d 1048, 1051 (9th Cir. 

1991)). 
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