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9 PJI 1.2 | DISPARATE TREATMENT — PRETEXT 

In this case [plaintiff] is alleging that [defendant] [describe 

alleged disparate treatment] [plaintiff]. In order for [plaintiff] 

to recover on this discrimination claim against [defendant], 

[plaintiff] must prove that [defendant] intentionally 

discriminated against [plaintiff]. This means that [plaintiff] 

must prove that [his/her] [disability] was a determinative factor 

in [defendant’s] decision to [describe action]10 [plaintiff]. 

To prevail on this claim, [plaintiff] must prove all of the 

following by a preponderance of the evidence: 

First: [Plaintiff] has a “disability” within the meaning of 

the ADA.  

Second: [Plaintiff] is a “qualified individual” able to 

perform the essential functions of [specify the job or 

position sought].  

Third: [Plaintiff’s] disability was a determinative factor in 

[defendant’s] decision [describe action] [plaintiff]. 

[I will now provide you with more explicit instructions on 

the following statutory terms:  

1. “Disability.” — Instruction 9.2.1 

2. “Qualified” — See Instruction 9.2.2 ] 

Although [plaintiff] must prove that [defendant] acted with the 

intent to discriminate on the basis of a disability, [plaintiff] 

is not required to prove that [defendant] acted with the particular 

intent to violate [plaintiff’s] federal rights under the ADA. 

Moreover, [plaintiff] is not required to produce direct evidence 

of intent, such as statements admitting discrimination. 

Intentional discrimination may be inferred from the existence of 

other facts. 

You should weigh all the evidence received in the case in deciding 

whether [defendant] intentionally discriminated against 

[plaintiff]. [For example, you have been shown statistics in this 

case. Statistics are one form of evidence that you may consider 

when deciding whether a defendant intentionally discriminated 

against a plaintiff. You should evaluate statistical evidence 

along with all the other evidence.] 

[Defendant] has given a nondiscriminatory reason for its [describe 

defendant’s action]. If you believe [defendant’s] stated reason 
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and if you find that the [adverse employment action] would have 

occurred because of defendant’s stated reason regardless of 

[plaintiff’s] [disability], then you must find for [defendant]. If 

you disbelieve [defendant’s] stated reason for its conduct, then 

you may, but need not, find that [plaintiff] has proved intentional 

discrimination. In determining whether [defendant’s] stated reason 

for its actions was a pretext, or excuse, for discrimination, you 

may not question [defendant's] business judgment. You cannot find 

intentional discrimination simply because you disagree with the 

business judgment of [defendant] or believe it is harsh or 

unreasonable. You are not to consider [defendant’s] wisdom. 

However, you may consider whether [plaintiff] has proven that 

[defendant’s] reason is merely a cover-up for discrimination. 

Ultimately, you must decide whether [plaintiff] has proven that 

[his/her] [disability] was a determinative factor in [defendant’s 

employment decision.] “Determinative factor” means that if not for 

[plaintiff’s] [disability], the [adverse employment action] would 

not have occurred. 

COMMENT 

See Comment 9.1.1 for discussion of the choice between mixed-

motive and pretext instructions. The Third Circuit has held that 

disparate treatment discrimination cases under the ADA are 

governed by the same standards applicable to Title VII actions. 

See, e.g., Shaner v. Synthes, 204 F.3d 494, 500 (3d Cir. 2000) 

(“We have indicated that the burden-shifting framework of 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), applies to 

ADA disparate treatment and retaliation claims. See Walton v. 

Mental Health Ass’n of Southeastern Pa., 168 F.3d 661, 667-68 (3d 

Cir. 1999); Newman v. GHS Osteopathic, Inc., 60 F.3d 153, 156-58 

(3d Cir. 1995)”). See also Raytheon Co. v. Hernandez, 540 U.S. 44, 

50, n.3 (2003) (noting that all of the courts of appeals have 

applied the Title VII standards to disparate treatment cases under 

the ADA). Accordingly this instruction tracks the instruction for 

“pretext” cases in Title VII actions. See Instruction 5.1.2. 

The proposed instruction does not charge the jury on the complex 

burden-shifting formula established in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973), and Texas Dept. of Community Affairs 

v. Burdine, 450 U.S. 248 (1981). Under the McDonnell Douglas 

formula a plaintiff who proves a prima facie case of discriminatory 

treatment raises a presumption of intentional discrimination. The 

defendant then has the burden of production, not persuasion, to 

rebut the presumption of discrimination by articulating a 
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nondiscriminatory reason for its actions. If the defendant does 

articulate a nondiscriminatory reason, the plaintiff must prove 

intentional discrimination by demonstrating that the defendant’s 

proffered reason was a pretext, hiding the real discriminatory 

motive.  

In Smith v. Borough of Wilkinsburg, 147 F.3d 272, 280 (3d Cir. 

1998), the Third Circuit declared that “the jurors must be 

instructed that they are entitled to infer, but need not, that the 

plaintiff's ultimate burden of demonstrating intentional 

discrimination by a preponderance of the evidence can be met if 

they find that the facts needed to make up the prima facie case 

have been established and they disbelieve the employer's 

explanation for its decision.” The court also stated, however, 

that “[t]his does not mean that the instruction should include the 

technical aspects of the McDonnell Douglas burden shifting, a 

charge reviewed as unduly confusing and irrelevant for a jury.” 

The court concluded as follows: 

Without a charge on pretext, the course of the jury's 

deliberations will depend on whether the jurors are 

smart enough or intuitive enough to realize that 

inferences of discrimination may be drawn from the 

evidence establishing plaintiff's prima facie case and 

the pretextual nature of the employer's proffered 

reasons for its actions. It does not denigrate the 

intelligence of our jurors to suggest that they need 

some instruction in the permissibility of drawing that 

inference. 

See also Pivirotto v. Innovative Systems, Inc., 191 F.3d 344, 347 

n.1 (3d Cir. 1999), where the Third Circuit gave extensive guidance 

on the place of the McDonnell Douglas test in jury instructions: 

The short of it is that judges should remember that their 

audience is composed of jurors and not law students. 

Instructions that explain the subtleties of the 

McDonnell Douglas framework are generally inappropriate 

when jurors are being asked to determine whether 

intentional discrimination has occurred. To be sure, a 

jury instruction that contains elements of the McDonnell 

Douglas framework may sometimes be required. For 

example, it has been suggested that "in the rare case 

when the employer has not articulated a legitimate 

nondiscriminatory reason, the jury must decide any 

disputed elements of the prima facie case and is 
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instructed to render a verdict for the plaintiff if those 

elements are proved." Ryther [v. KARE 11], 108 F.3d at 

849 n.14 (Loken, J., for majority of en banc court). But 

though elements of the framework may comprise part of 

the instruction, judges should present them in a manner 

that is free of legalistic jargon. In most cases, of 

course, determinations concerning a prima facie case 

will remain the exclusive domain of the trial judge. 

On proof of intentional discrimination, see Sheridan v. E.I. DuPont 

de Nemours and Co., 100 F.3d 1061, 1066-1067 (3d Cir. 1996) (“[T]he 

elements of the prima facie case and disbelief of the defendant's 

proffered reasons are the threshold findings, beyond which the 

jury is permitted, but not required, to draw an inference leading 

it to conclude that there was intentional discrimination.”) . On 

pretext, see Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cir. 1994) 

(pretext may be shown by “such weaknesses, implausibilities, 

inconsistencies, incoherencies, or contradictions in the 

[defendant’s] proffered legitimate reasons for its action that a 

reasonable [person] could rationally find them ‘unworthy of 

credence,’ and hence infer ‘that the [defendant] did not act for 

[the asserted] non-discriminatory reasons”).  

Adverse Employment Action 

The ADA provides that “[n]o covered entity shall discriminate 

against a qualified individual on the basis of disability in regard 

to job application procedures, the hiring, advancement, or 

discharge of employees, employee compensation, job training, and 

other terms, conditions, and privileges of employment.” 42 U.S.C. 

§ 12112(a). This statutory language should shape decisions 

concerning what counts as an adverse employment action for purposes 

of ADA discrimination claims. Cf. Comment 5.1.1 (discussing the 

adverse employment action element in Title VII cases). 

Business Judgment 

On the “business judgment” portion of the instruction, see Billet 

v. CIGNA Corp., 940 F.2d 812, 825 (3d Cir. 1991), where the court 

stated that "[b]arring discrimination, a company has the right to 

make business judgments on employee status, particularly when the 

decision involves subjective factors deemed essential to certain 

positions." The Billet court noted that "[a] plaintiff has the 

burden of casting doubt on an employer's articulated reasons for 

an employment decision. Without some evidence to cast this doubt, 

this Court will not interfere in an otherwise valid management 
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decision." The Billet court cited favorably the First Circuit’s 

decision in Loeb v. Textron, Inc., 600 F.2d 1003, 1012 n.6 (1st 

Cir. 1979), where the court stated that "[w]hile an employer's 

judgment or course of action may seem poor or erroneous to 

outsiders, the relevant question is simply whether the given reason 

was a pretext for illegal discrimination." 

Determinative Factor 

The reference in the instruction to a “determinative factor” is 

taken from Watson v. SEPTA, 207 F.3d 207 (3d Cir. 2000) (holding 

that the appropriate term in pretext cases is “determinative 

factor”, while the appropriate term in mixed-motive cases is 

“motivating factor”). 

Statutory Definitions 

The ADA employs complicated and sometimes counterintuitive 

statutory definitions for many of the important terms that govern 

a disparate treatment action. Instructions for these statutory 

definitions are set forth at 9.2.1-9.2.2. They are not included in 

the body of the “pretext” instruction because not all of them will 

ordinarily be in dispute in a particular case, and including all 

of them would unduly complicate the basic instruction. 

Direct Threat 

The ADA provides a defense if the employment or accommodation of 

an otherwise qualified, disabled individual would pose a “direct 

threat” to the individual or to others. The “direct threat” 

affirmative defense is applicable both to disparate treatment 

claims and reasonable accommodation claims. See Chevron U.S.A. 

Inc. v. Echazabal, 536 U.S. 73 (2002); Buskirk v. Apollo Metals, 

307 F.3d 160, 168 (3d Cir. 2002). See 9.3.1 for an instruction on 

the “direct threat” affirmative defense. 
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Footnotes 

10 See Comment for a discussion of adverse employment actions under the ADA. 
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