
Filed September 10, 2015 8:00 AM Division of Administrative Hearings

IN THE DISTRICT COURT OF APPEAL 

SECOND DISTRICT, LAKELAND, FLORIDA 

CHRISTINA P A YLAN, M.D., CASE NO: 2D15-

Petitioner, DOAH Case No: 15-0429 

vs. 

BOARD OF MEDICINE 
DEPARTMENT OF HEALTH 

Respondent. 

I -------------------------
PETITION FOR WRIT OF PROHffiiTION 

COMES NOW, Petitioner, Christina Paylan, M.D. ("Dr. Paylan"), and pursuant to 

Rules 9.030(b)(3) and 9.1 OO(e), Florida Rules of Appellate Procedure, hereby petitions 

this Court for a Writ of Prohibition, to preclude the Administrative Law Judge 

(hereinafter as "ALJ"), the Honorable J. Lawrence Johnston, from presiding over DOAH 

Case No: 15-0429, and in support thereof states the following: 

1. An ALJ' s announcement that it would deny any written motion for 

disqualification brought against him, prior to submission of the written motion, 

is quintessential proof of predisposition and sufficient basis for any reasonable 

person to have a well-grounded fear that he or she would not receive a fair 
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hearing by such an arbiter. See Appendix Tab A: Motion to DisqualifY 

Presiding Administrative Law Judge, pg 3, ~ 9 

2. An ALJ who gives 'tips' to a party regarding the manner on how the party 

should proceed with its case, especially when the 'tips' are based on opposing 

party's suggestions, cannot be considered as an impartial arbiter, causing any 

reasonable person to have a well-grounded fear that he or she would not receive 

a fair hearing by such an arbiter. See Appendix Tab A, pg 5, ~ 4 

3. An ALJ, sitting in administrative proceedings through video teleconference, and 

without the benefit of an independent review to compare and contrast, and 

without affording the opportunity to Petitioner to review, compare and contrast 

a 4-inch pile of last-minute produced documents by the Department to the 

previously produced documents in discovery, who nevertheless ruled that said 

documents were previously produced to Petitioner based only on Department's 

representation, provides reasonable cause for any litigant to have a well

grounded fear that he or she would not receive a fair hearing by such an arbiter. 

See Appendix Tab A. pg 4 ~ 1-2. 

I. BASIS FOR THIS COURT'S JURISDICTION 

This Court has original jurisdiction under Fla.R.App.P. 9.030(b )(3) to enter an 

order of writ of prohibition. Prohibition is "the proper avenue for immediate 
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review of whether a motion to disqualify a trial judge has been correctly denied." 

Sutton v. State, 975 So. 2d 1073, 1076 (Fla. 2008); Blaxton v. State, 85 So. 3d 

1150, 1151 (Fla. 1st DCA2012). 

II. NATURE OF THE RELIEF SOUGHT 

Petitioner seeks a Writ of Prohibition from this Court, precluding Judge J. 

Lawrence Johnston from presiding over Department of Health v. Christina Pay/an, MD, 

Case No: 15-0429, and directing the case to be re-assigned by random rotation to another 

Administrative Law Judge. 

III. STATEMENT OF FACTS 

The factual background is as follows: 

1. On September 1, 2015, the Final Hearing commenced in the matter of Department 

of Health v. Pay/an Case No: 15-0429. 

2. Parties were present at a Tampa location while the ALJ was present via video 

teleconference while physically sitting in a conference room in Tallahassee. 

3. On September 1, 2015, while Petitioner was examining the Medical Board 

Investigator under oath from the Tampa location, it was uncovered that, despite 

requests by Petitioner, some 400+ pages of discovery documents had not been 

produced to Petitioner. 
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4. An oral order was issued by the ALJ for the Medical Board Investigator to make 

these documents available and a court recess was taken until this task could be 

accomplished for the next day. 

5. The next day, on September 2, 2015, when the court was in session again, the 

Department's Attorney represented that she had gone through and reviewed the 

some 400+ documents and hand- picked 33 pages out of these never-before 

produced documents, which Counsel deemed as material to Petitioner's defense in 

the administrative proceedings. See Appendix Tab A. pg 2, ~ 6. 

6. Based on this representation only, and without ever examining either the 33-pages 

or the 400+ pages of never-before produced discovery, and without allowing 

Petitioner to review the entirety of the 400+ never-before produced discovery, ALJ 

ruled that the Department's Attorney had been 'helpful' to Petitioner by hand

picking the 33-pages which Department's Attorney believed was pertinent to 

Petitioner's defense, and Petitioner should proceed with her case with the 'help' 

provided by Department's Counsel. See Appendix Tab A. pg 5, ~ 4 

7. When Petitioner's motion for continuance, or request for time to review these last 

minute produced 400+ pages, and/or request to take the deposition of the Medical 

Board Investigator regarding these last minute produced documents, were denied; 

when the ALJ ruled, without ever reviewing these documents, himself, that these 

documents were previously produced to Petitioner, and finally when the ALJ 
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announced that any written motion to disqualify the ALJ would be denied prior to 

submitting the written motion, Petitioner strongly believed that she would not 

receive a fair hearing by the ALJ. See Appendix Tab A, pg 2-3, ~5-7, pg 3 ~ 9. 

8. Then, on September 2, 2015, during the lunch break, Petitioner filed her written 

motion to disqualify the ALJ. See Appendix Tab A, pg 6. 

9. Upon return from the lunch break,. and upon acknowledgement of consideration of 

the motion to disqualify the ALJ, the ALJ asked the Department to respond to the 

motion. The Department's position was that they needed more time to respond, but 

that they were objecting to the motion. 

10.Then, several minutes later, the motion to disqualify the ALJ was orally denied\ 

with a fmd~g by the ALJ that the motion was legally insufficient. 

11.A written order of denial of disqualification was never entered. 

12.The Final Hearing proceedings were resumed over Petitioner's objection and 

concluded on September 2, 2015, over Petitioner's objection. 

13 .A final recommended order has not yet been rendered by the ALJ nor has the 

transcript of the entire proceedings been prepared yet. 

14.This Petition for Writ of Prohibition follows. 

1 To date, the ALJ has not entered a written order of denial of his disqualification. 
Petitioner has contacted the court reporter in order to be able to provide a transcript of 
these proceedings but the court reporter has indicated that she is unable to provide an 
excerpt of these proceedings until at least September 21, 2015. 
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Ill. APPLICABLE LAW 

a. Standard of Review 

On review of a denial of disqualification of a trial judge, the analysis begins and 

ends with the legal sufficiency of the allegations in the motion. The determination of 

legal sufficiency is purely a question of law, and therefore there is no deference owed to 

the lower court. The standard of review is de novo. Smith v. Santa Rosa Island Authority, 

729 So. 2d 944,946 (Fla. 1st DCA 1998). 

b. Legal Analysis 

Florida Statutes Section 120.68 provides for judicial review of a preliminary, 

procedural, or intermediate order of the agency or of an administrative law judge of the 

Division of Administrative Hearings where the order is immediately reviewable if 

review of the final agency decision would not provide an adequate remedy. The 

disqualification of an administrative law judge falls within the category of those decisions 

where the final agency decision would not provide an adequate remedy since the final 

agency does not have any power to disqualify the administrative law judge as the final 

agency itself does not have any powers to remove one of its own members. But this Court 

does have the power to remove either an ALJ or a member of the final agency. Charlotte 

County v. fMC-Phosphates Co., 824 So. 2d 298, 300 (Fla. 1st DCA 2002); Bay Bank & 

Trust Co. v. Lewis, 634 So. 2d 672, 678 (Fla. 1st DCA 1994). 
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Therefore, the denial of disqualification of the ALJ is reviewable by this Court and 

the standard of review is the same as an order denying disqualification from a lower 

circuit court. 

1) ALJ's ruling that he would deny any motion to disqualify himself prior to 
submission of the written motion, was tantamount to a predisposed state by 
the ALJ, and therefore grounds for disqualification 

It is unclear as to why the ALJ would make a statement that he would deny any 

written motion of disqualification before Petitioner submits such a motion in writing. But 

what is clear is that, at the moment when the ALJ uttered this statement, it showed a clear 

predisposition by the ALJ, giving rise to a well-grounded fear in Petitioner that she would 

not receive a fair hearing by this arbiter. "While a trial judge may form mental 

impressions and opinions during the course of the case, the judge is not permitted to pre-

judge the case." Kates v. Seidenman, 881 So. 2d 56, 58 (Fla. 4th DCA 2004); see also 

Minaya v. State, 118 So. 3d 926, 929 (Fla. 5th DCA 2013); State v. Ballard, 956 So. 2d 

4 70 (Fla. 2d DCA 2007) 

2) ALJ giving 'tips' to Petitioner and instructing Petitioner to proceed with the 
'help' provided by the Department is tantamount to favoritism of one party 
over another, and therefore grounds for disqualification 

It is unclear why the ALJ would instruct Petitioner to accept the Department's 

"help" and proceed with her case with the use of33 hand-picked pages of last-minute 

produced documents by Department's Counsel. But what is clear is that, at the moment 
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the ALJ uttered this statement, the ALJ became an advocate for the Department, raising 

the well-grounded fear in Petitioner that she could not receive a fair hearing by this 

arbiter. Webb v. State, 454 So.2d 616 (Fla. 5th DCA 1984), holding that a judge cannot 

advocate the State's position. 

"Trial judges must studiously avoid the appearance of favoring one party in a 

lawsuit, and suggesting to counsel or party how to proceed strategically constitutes a 

breach of this principle" Blackpool Associates, Ltd v. SM-106 839 So.2d 837 (Fla 4th 

DCA, 2003). "[T]he trial judge serves as the neutral arbiter in the proceedings and must 

not enter the fray by giving 'tips' to either side." Evans v. State, 831 So.2d 808, 811 (Fla. 

4th DCA 2002) (quoting Chastine v. Broome, 629 So.2d 293,295 (Fla. 4th DCA 1993) 

3) ALJ's ruling on evidence without ever reviewing, examining or inspecting the 
last-minute produced 4-inch pile of papers, while the court was sitting in 
session through video teleconference, was tantamount to a predisposed state, 
and therefore grounds for disqualification. 

It is unclear as to why the ALJ concluded, without reviewing the last-minute 

produced documents in the 4-inch pile, and without allowing Petitioner to review said 

documents either, that said documents had already been previously produced. But it is 

clear that this ruling without review of the actual evidence demonstrates predisposition on 

the part of the ALJ. Williams v. Balch, 897 So. 2d 498 (Fla. 4th DCA 2005), holding 
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disqualification required when judicial comments signal predisposition made prior to 

consideration of evidence. 

Any reasonable person would have the fear that he would not receive a fair hearing 

when he witnesses a judge making rulings without the benefit of examining, comparing 

or contrasting the documentary evidence in a case where the issue is one of whether 

previous production of same documentary evidence was made. 

Under Florida law, the legal sufficiency of a disqualification motion depends on 

"whether the facts alleged would place a reasonably prudent person in fear of not 

receiving a fair and impartial trial." Livingston v. State, 441 So. 2d 1083, 1067 (Fla. 

1983).Hernandez v. State, 135 So.ll 3d 352, 356 (Fla. 1st DCA 2013) citing§ 38.10, Fla. 

Stat.; Gregory v. State, 118 So.3d 770, 778 (Fla.2013) (emphasis added). 

The ALJ' s rulings were not mere judicial errors or errors that Petitioner does not 

like. Rather, the rulings were reflective of a partial, biased and predisposed arbiter. 

It has long been said in the courts of this state that "every litigant is entitled to 

nothing less than the cold neutrality of an impartial judge." State ex rei. Davis v. Parks, 

194 So. 613, 615 (Fla. 1939). "The neutrality requirement ......... preserves both the 

appearance and reality of fairness, 'generating the feeling, so important to a popular 

government, that justice has been done,' Joint Anti-Fascist 7 Committee v. McGrath, 341 

U.S. 123, 172, (1951)(Frankfurter, J., concurring), by ensuring that no person will be 

deprived of his interests in the absence of a proceeding in which he may present his case 
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with assurance that the arbiter is not predisposed to find against him". Marshall v. 

Jerrica, Inc., 446 U.S. 238, 242 (1980)(emphasis added) 

CONCLUSION 

Pursuant to Rule 2.330 ( e ), Petitioner brought a timely motion to recuse the 

Administrative Law Judge, when during the Final Hearing, Petitioner discovered facts 

which would raise well-grounded fear in any reasonably prudent person that he or she 

would not receive a fair hearing by the presiding ALJ. The ALJ's announcement that it 

would deny any written motion to disqualify him before Petitioner ever submitted the 

written motion was the hallmark of the predisposed state which the ALJ held in these 

proceedings. And indeed, the ALJ did orally deny the motion upon submission of the 

written motion by Petitioner. 

Petitioner cannot receive a fair hearing by the presiding ALJ based on these facts 

and events as they have transpired during the Final Hearing on September 2, 2015. 

WHEREFORE, Petitioner, CHRISTINA P A YLAN, M.D. respectfully requests 

that this Court grant her Petition for Writ of Prohibition, order the removal of the 

Honorable J. Lawrence Johnston from presiding over the administrative proceedings, 

and/or issue a mandamus to compel the entry of a written order by the ALJ if so required 
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by this Court for its jurisdiction, and grant any other and further relief as this court may 

deem just and proper. 

Respectfully Submitted, 

Is/ 

CHRISTINAPAYLAN,MD 
3801 S. MacDill Avenue 
Tampa, Florida 33611 
Office: 813-877-8183 
Facsimile: 813-877-8166 
Cell: (813) 919-6299 
drpaylan@bodytuck.com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished to the Honorable J. Lawrence Johnston, Administrative Law Judge, Division of 

Administrative Hearings, The Desoto Building, 1230 Apalachee Parkway Tallahassee, 

Florida 32399-3060, and to Department of Health, Assistant General Counsel Louise 

Wilhite-St.Laurent, Esq. at louise.stlaurent@flhealth.gov, and Assistant General 

Counsel, Therese Savona, Esq. at therese.savona@flhealth.gov, on this 9th day of 

September, 2015. 

Is/ 

CHRISTINA P A YLAN, M.D. 
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CERTIFICATE OF FONT COMPLIANCE 

I hereby certify that the instant Petition complies with the font requirements of 

Fla.R.App.P. 9.1 00(1 ). 

/s/ 

CHRISTINA P A YLAN, MD 
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APPENDIX TAB A 



STATE OF FLORIDA 

DMSION OF ADMINISTRATIVE HEARINGS 

. DEPARTMENT OF HEALTH, 

BOARD OF MEDICINE, 

Petitioner, 

DOAH Case No: 15-0429PL 

DOH: 2014-12284 

vs. 

CHRISTINA B. PAYLAN, M.D., 

Respondent. 

MOTION TO DISQUAUFY PRESIDING ADMINISTRATIVE LAW JUDGE 

COMES NOW, Respondent, CHRisriNA B. PAYLAN, M.D. (''Dr. Paylan''), and 

pursuant to Florida Rules of Judicial Administration Rule 2.330 and Florida Statutes 

Section 38.50, hereby files this Motion to Disqualify Presiding Administrative Law Judge 

and In support thereof states the following: 

FACIUALBACKGROUND 

1. On September 2, 2015, while in the middle of final haring proceedings, Petitioner 

admitted that there was a 4-inch pile of documents at the Tampa Investigative 

Office related to Patient CM which were uncovered on the night of September 1, 

2015 for the first time in this proceeding by the Medical Board Investigator, 

Cynthia DeMetrovich. 
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2. Patient CM is the only Patient upon which the Amended Administrative Complaint 

is filed in this DOAH case. 

3. Petitioner's Counsel sat at the table with the 4-inch pile of papers stacked on the 

table without providing a copy to review for Respondent. 

4. When Respondent asked the Court for review of these never-before disclosed 

documents relating to Patient CM, the Court denied Respondent's motion to 

review, finding said documents as having been already been produced to 

Respondent based only and only the statements made by Petitioner's 

Counsel. 

5. Given that the Court is in appearance through video teleconference, there is no 

way the Court could review or even visibly see the 4-inch pile of never before 

disclosed documents relating to Patient CM. 

6. Upon the representation of opposing counsel that Petitioner had gone through all 

of the 400+ pages of never before disclosed documents and picked up what 

opposing counsel believed to be relevant to Respondent's affirmative defense of 

res judicata, 33 pages was provided to Respondent for which the Court gave 30 

minutes to Respondent to review. 

7. Upon review of less than half of the single-typed 33 pages, Respondent 

unequivocally asked the Court for a continuance, so that she can properly get 

other information that was referenced to within the 33 pages of these 

documents but was not part of the 33 pages, and Respondent also asked for 
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time to take the deposition of the Cynthia DeMetrovich and inquire about these 

documents which she had never been provided in discovery. 

8. The documents provided directly showed charges that are related to the 

Amended Administrative Complaint: Obtaining controlled substances by fraud 

and identity theft relating to Patient CM~ 

9. After several oral motions to continue the hearing to review the materials, all of 

Respondent's motions were all denied. Respondent then made an oral motion 

to disqualify the Court, and asked for the opportunity to submit in writing a 

proper motion to disqualify the Court, the Court indicated that any future motion 

to disqualify the Court would be denied. 

10. This motion to disqualify the Court in writing follows 

APPUCABLE LAW 

[A] party seeking to disqualify a judge need only show "a well grounded fear that 

he will not receive a fair trial at the hands of the judge. It is not a question of how the 

judge feels; it is a question of what feeling resides in the affiant's mind and the basis 

for such feeling." State ex rel Brown v. Dewell, 131 Fla. 566, 573, 179 So. 695, 697-98 

(1938). See also Hayslip v. Douglas, 400 So.2d 553 (Fla. 4th DCA 1981). The question 

- of disqualification focuses on those matters from which a litigant may reasonably 

question a judge's impartiality rather than the judge's perception of his ability to act 

fairly and impartially. Livingston v. State, 441 So.2d 1083, 1086 (Fia.1983). 

Predisposed state by a judicial officer is grounds ·for immediate disqualification. 
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ARGUMENT 

The paradigm of judicial bias is when a court decides matters after hearing only 

from one party, and when the Court is predisposed to ruling one way without hearing 

all of the evidence in the case. 

Any reasonably prudent person would have well-grounded fear that he or she 

would not receive a fair hearing when when such predisposition by the Court is 

evidence as well as when the Court bases its rulings following only the representations 

of one party. As it is demonstrated here: 

1. The Court based its ruling to preclude Respondent from being given the 

opportunity to review some 400+ pages of document production never before 

disclosed to Respondent until the second day of the final hearing, based only 

and only on the representation of opposina counsel, that said documents 

. were previously disclosed, and doing so without giving an opportunity to 

Respondent to review these 400+ pages sitting on the table in a pile in front of 

Petitioner's Counsel. Wargo v. Wargo669 So.2d 112 321 (Fia 4th DCA, 1996), 

holding that rendering rulings based on representations from one party alone is 

grounds for disqualification. 

2. The Court also ruled that there was no discovery violation without ever 

reviewing, comparing and contrasting of what was previously produced vs. what 

was sitting in front of Petitioner in the pile of 400+ pages. Wargo v. Wargo 669 
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So.2d 112 321 (Fia 4th DCA, 1996), holding that predisposed state of a judge is 

also grounds for disqualification 

3. The Court was also predisposed to denial of its disqualification before ever 

hearing properly from Respondent in writing a motion for disqualification, stating 

that it would deny any future motion for disqualification that may be filed by 

Respondent. 

4. The Court adopted opposing Counsel's position that opposing Counsel has 

properly helped Respondent by picking out what opposing Counsel believes is 

material to Respondent's affirmative defense of res judicata. 

Respectfully if opposing counsel is considered to be in a position suited to help 

Respondent, why have final hearings, why have any due process? We will just let DOH 

attorneys decide what is best, and have AUs rubber stamp the decisions of the DOH 

attorneys. 

In part, the Court's reasoning for ~ts predisposed rulings regarding discovery was 

based on another predisposed ruling that Respondent's res judicata affirmative defense 

is not meritorious because despite the fact that same charges regarding Patient CM had 

been previously litigated between the parties, there had not been a conviction on those 

charges, and since there now is a conviction, this was disengaging res judicata from the 

case. 

"A judge may form mental impressions and opinions during the course of 

presentation of evidence, as long as she does not prejudge the case." Brown v. Pate, 

577 So.2d 645, 647 (Fla. 1st DCA 1991). 
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Respondent was only left with a half hour time period to drive back to her office 

to file this motion for disqualification, was denied the opportunity to properly bring the 

motion with more time, was denied the opportunity to be provided with 400 pages of 

never before disclosed documents and was denied the opportunity to take a writ on any 

predisposed denial of a disqualification motion. 

Respectfully Submitted, 

/S/ 

CHRISTINA PAYLAN, M.D. 
3801 S. Macdill Avenue 
Tampa, Florida 33611 
Office: 813-877-8183 
Fax: 813-877-8166 
drpaylan@bodytuck.com 

CERTIFICATE OF SERVICE 

I HEREBY CERnFY that a true and correct copy of the foregoing has been 

furnished to Petitioner, Department of Health, Assistant General Counsel louise Wilhite

St. Laurent, Esq. at louise.stlaurent@flhealth.gov , and Assistant General Counsel, 

Therese savona, Esq. at therese.savona@flhealth.gov on this 2"d day of September 

2015. 

/S/ 

CHRISTINA PAYLAN, M.D., 
Respondent 



AFFIDAVIT OF CHRISTINA PAYLAN, M.D. 

1. I am over the age of 18 and can testify to each fact stated in this affidavit if 

required to do so. 

2. I am the Respondent in DOAH case No. 15-0429; 

3. I make this affidavit in good faith and in support of my motion to disqualify the 

presiding Administrative Law Judge, the Honorable J. Lawrence Johnston. 

4. Based on the facts described herein this motion to disqualify this Court, I have 

well grounded fear that I will not be afforded a fair hearing by· this Court given 

the overwhelming evidence of this Court's predisposed state against me in the 

matters that have arisen with the failure to allow me to review, at a minimum, to 

review. the 400 page never before disclosed documents which Counsel for the 

first time produced on September 2, 2015. 

5. Given that the Court received none of these new documents and cannot compare 

them to the previously produced documents as the Court is sitting through 

teleconference, I cannot imagine that the Court is fair in concluding that the 

documents have been produced or even irrelevant or anything of the sort based 

only and only upon representation by opposing counsel. 

6. Given that the Court .also indicated that it would deny any future motion I bring 

to disqualify the Court, without first reviewing said motion, makes me believe 

that I cannot get.q fair hearing by this Court. 

7. Given that I am not being given the opportunity to show this Court that the 

documents never before disclosed, and disclosed for the first time today, are 
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new and unproduced previously, makes me believe that I cannot get a fair 

hearing by this Court. 

8. The Court's indication that all I get is a final ,hearing under Spuza, and no ability 

to present evidence, makes me believe that I cannot get a fair hearing by this 

Court. 

9. I declare under penalty of perjury that the foregoing is true and correct. 

Dated: September 2, 2015. 

SfATE OF FLORIDA 
COUNTY OF HILLSBOROUGH 

I, hereby certify that 
appeared 

, who 
has produced 

before 

is who 

:, as identification and who acknowledged to me that 
the foregoing document is true and correct. 

,.., 
· Dated: q -2 -·/ ) 

Notary Public 9;
My Commission ,;res: 3-2..- / 'f 

Commission I FF 205199 
My Corgmission E11pires 

March 02, 201. 


