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UNTTED STATES DISTRICT OOURT - Judge MeCarthy

WESTERN DISTRICT OF NEW YORK JIDGE ARCARA
RICEARD MIILS, 02B0778, Affidavit in opposition to

i defendants motion to diamies snd
SUPER INTENDENT * B

T.POOLE,et-al. , Dt vl (4)
hfﬁ!fIIIIB- ! ﬁ {r“f"‘-ﬁ
. < :

State of New York
Coumty of Semecs -

I
y Mohard Mills, under the penalty of perjury, pursuent to Ttle 29 U.S.C.
section 1746, Stata:

1.) Iuhmnmuﬂnmmmmamtuanuum&n
current addrass of Pive Points Corr, Fac., State Routs 96, Box 119, Romulus, N.Y.

liﬁﬁl,uﬂum:htmfullyfnﬂhrﬂﬂlﬂtfuunﬂMdﬂu
i:muﬂl:tll‘lthm

2.) Iﬂleﬂdada:lmtimiuup;uaiﬂmmﬂm:ﬁNu! Lew pursusnt to

Local Rule 7.1(c) & (£) and in opposition to the defendants "metion to dismiss"
mhmﬁmhnmtﬂmﬂmhmf',dﬂdmhw.

3.) ‘Iheq:plimhhmumfurthinnﬂe&zﬁﬂﬂjumdmﬂ- Furisdi-
otion statement, pursumt to F.R.Clv.P. 8(a), this s specifically stated on the
mu:puganf&uﬂntmmhintuuinﬂndu- format used plus aco-
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&uhqpihﬂﬂumﬂm!m.mwi:ﬂulqﬁmﬂtm

mmﬂmmmfmthmdinmwm, 06-ev-6001, O7-co-
6352

!ﬂ!ﬂﬁlﬁiﬂiﬂhﬁuﬂmﬂhtﬂﬂuwﬂmmm&ﬂmmmt

5.) ﬁ:lnmhrmkﬂuulﬁmdueamtidmtﬁyﬂuwmtsmmm
vhhﬂmunmjutfwﬁﬂumumfwfuhu to state an clalm, snmmry
Judgment or trial order of dismisssl,

6.)  As to the length: ﬂuuismdsfmﬂmumﬂﬁmufuﬂm.
Pursuant to F.R.Civ.P, 8(e)(2) “a party may state as many seperate claims as the
party has regmmdless of comsistency". there are 12 causes of action starting on
page 15 through 47, thtsszpﬂgmmwageufmmﬂmwfnwper
cmige. the causes sra detailed, factually alleged, paragraphs short and concise
F.R.Clv.P. 10(b) this is also the reason for the excessive paragrtaph mrbers as
nﬂmﬂummmunﬂtuudﬁfmtsutnnmtnffm.mm
medical and the rest in srievance and mail.

7.} Mhumnmmﬂddaﬂmhulmhmmmﬁﬂm
mhuhmmhamdduﬂmthrmh. title, eondet, or respondent superior.
ElnhmdMﬂingrmdfalthtudufﬂﬂmtsmaauuttuhmall togeher and cause
mattﬂaluruguﬂtymrdintmmﬂdafuﬂmtalnmutnrm
uEu.-.t::ﬂnihinqumlitrmlrmwﬂmmyﬂtﬁmhhhfmtﬂglﬂwmm
trisl, It i3 wp to the jury to detervine the facts. Pursuant to F.R.Civ.P. 10(b)
"uchdnhmsmahmmwm, (covers 2005 to 2007 in
ongedng) .

8.)  Coumsel does not challenge the "orginal complaint” wiich ig included in
-
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the first smended complaint.

%.) mwhﬂﬂ&qﬂdntwﬂlhu-kdmﬂmhmm

hWhh'u,thmhﬂdﬁhﬂh'nqh“w
ma

10.) mmmﬁumﬂnMHthmwi-. counsel contest much
becaise under F.R.Civ.P. 11(5)(3) tha besls and factual contations axe Fros
defendants own paper work signed by defendants which comsel will heva to admit
oc deny pursuant to F.R.OvL.2. 8(b) & 11(b)(4), alot of the allegations ave
mmtmwmwmmﬂmmmn

11.) h"m-tmmm*hmmmm“ﬂ
ascertain certian defenses. Fact the defandents must aliege their defenses Ruls
ﬂ(nlﬂplﬂntlﬂmmthduy:ﬂuhdmmﬂphhnﬂmﬂm

F.R.Civ.P. 10{b) end 9(a), claims in S=awe5, 06=ow6001, md 07-am6352 ave
accepted and under Litigation.

12.)  Counsels alisgation of this compleint being; pprolix, replats with v,
immterial, evidentiary ellegations, and mere suplusage f= improperly labled snd
Prasented to the Court as an "Rale 9 Motion to diswiss”. Sush motion mist be
brought under F.R.Clv.P. 12(£) and labled as @n motion to strike.

13.)  The Cort'can also held the amended complaint deeision to alow plaintiff
Mills to sutwit an appendix of exhibits which proves the pertions of the amended

complaint which are new causes are faetual out of defendant Zenzen's own
memorandume (important to nota is defendants do not challenge the orginal
complaint drarlfﬁi.}'lgj_.,"[his will take up to January 30th 2007 as the mail five page

Limit imposed on Mills hinders incomming mail from nonlegal addresses to wit
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Mills orginal documents are an file at an non-legal address
and the firgt waiver of the five page limit is not due untill

January 1, 2007 as per defendant Zenzen and newly joinable def-

endant superintendent L. Lempke) .,

14.) A5 final note: Defendants do not point or argue to whieh
cause of actions or paragraphs, {counsel says such iz so many
pParagraphs leng), are claimed to be redundant, preolix, vauge,
immaterial, or evidentiary allegations or mere suplusage. Con-

sel leaves this up to the Courts own interpatation.

WHEREFORE, plaintiff Mills respectfully request the Court

deny the defendants Tequast to dismiss the first amended compl-

aint based upon +he orginal motien being denied with prajudice,
and direct the defandants to angwar the complaint upon directien

that the eclerk of the Court have the U.S. Marshal Service serve

the FIrst amended complaint or the orginal complaint which ever

the Court deems just and proper.

Dated: Novembaer 5, 2007 Respectfully submitted

fkof e

Richard Mills
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UNTIED STATES DISTRICT COURT
WESTERR DISTRICT OF WRW YORR

RICHARD MILLS, OZBOT?S,

I Richard Mille, dsslare nder the pensley of porury, popsusnt to 20 U.5.C,
miml?ﬁﬁﬂltmﬂwidwnfm W?,Imﬂadﬁglwusted

mapera to the belew listed parties via the 0,5, Ml for service upon then via
'I:l'l.eEE.le‘.ElE!rﬂﬂe.

Papers wera; E;mz {},{;Eéuﬂ

Porties were:

1.3, Hatrict Coure MY.S. Aacistant Attormey Gemeral
Weatarn District of Mew York Kim Murphy

/0 Rodney Eacly, "ef Clesk 107 Delmare Avenoe Gth fl=

68 Court Street Buffalo, N.Y. 14207

ﬂ ErE- w

Buffalo, H.Y. 14202

I&mhnﬂutuu:hm:nﬂadmmﬁnﬂttyﬂuhmmtﬁmfmhﬂm
Polnts Corvectional Facility on the sbove sald dats.
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UNTTED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORE
RICHARD MTLLS, 02BO77S,
Plaineiff,
V5= 07-ev-0351
mmr- m’ “11!"
Defendants,
R i reTTE——
PLAINTIFFS" MEMORARDIM OF LAW
0 SUFPORT OF AFFIDAVIT TN
0 DEFRIDANTS
MOTION TO DISMISS PURSUANT TO RIAE 8
RICHARD MTLLS
Pro se Plaintiff
Five Points Corr. Fac.
State Bouke 96, Bex 119
Tomulun, .Y, {4341
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PRELIMINARY STATTMENT

The defendants of Liza Lauber, New York State Department of Correctioms
y Sheryl Zenzenm, Anthony Anmicei, and the State of Wew York were served by sub-
stituted service under "waiver of Servies" Fed.R,Civ.P. 4(d). As of Hovember 3,

2007 no waiver forms were reburned to plaintiff, proof of the service was filed
with the Court on Septenber 18, 2007. Given problems with the waiver of service
and the Flve Points Mail room an cover letter was submitted to the court and
clerk Robert Clump replied on October 10, 2007. Mr. Cliomp Irﬂi:at.ed the Court was
busy with claims and defendants, plaintiff was entitled to review and service as
indigent and pro-se under 28 U.S.C. 1915, Plaintiff was also served notice and
manual on mandatory arbitration enscted in 2007 and thus did request waiver of
service in this action thereafter. The mail issue in Five points is ongoding
since late 2005 or early 2006, plaintiff has sought mmerous times to address
this with out the Court's judicial intervention, (hief Clerk Carra also has tried
to assist plaintiff to an extent with no results. Plaintiff has not attempted
walver of service on any other defendants as they either no longer work at Five
Points Facility or are not identified to date (F.C.R.P. 26). An new Deputy Sup-
erintendent of Programs took over in late 2006 or early 2007 (Sheryl Zenzen) and
the action was commenced and filed then smended. Gurrently the Mail issue is
5till an ongoing dispute, mumerious causes of action have risen since the First
Amended complaint was filed. The mail issue to an extent has been addressed in
civil 4-cv-5 conference’s now as of September 2007. Plaintiff has been diligent
about resolution of the mail issue without intervention by jurisdiction from the
Court, =such has failed repeatedly.

ARGUMENT

In evaluating an complaint, the Court must accept as true all factual all-
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egaticns and must drev all inferences in plaintiff's favoe, see kings ve. Simpson
139 F.3d. 284, 287 (Zod Cle. 1999). Dismimsal is net appropeista "wloss 1t
eppenrs beyond doubt that the palintiff can prove no sst of facts in support of
mﬂmmﬂmuﬂmmwm,wmu.s.u,ﬁ-
46, 73 5.Ct. 99. "This rule applies with particuler forea where the plaintiff
alleges civil rights viclatione or vhere the complaint is submitted pro-se,

say At the stage of Mtigation that 1t appeses beyond dmit that the platntift
can prove o eat of Facts supporting the claime that wntitle them to welief, see
Sooley ve. Cibeen, 355 U.5. 41, 45-46; Dehlbery v. Becker, 743 .24 85,82 (Zcd
Cir. 1984) also MeBachin v. MeGuinfes, 357 F.3d 197,200(2cd Cir. 2004) ("Se have
frequently redtersted that '(she sponte dlsmissals of pro-se priscnsr patitions
which contain nan-frivoleus claims without requiring service upon respondents or
graating leave to amend s disfavored by this cant.")}(guwting Meorish Sai.
Terpla of Aa. Inc. v3. Swith 693 F.2d 987,990 {2cd Cir. 1982); Bemites v. Wolff,
%07 7,24 1293,1295 (2ed Cir. 1990)(car eurisms){Sun Sponte dimsissal of a pro se
complaint prior to service of process i & dosconien device device, whish 1ia
werremtad only when the complaint lacks an svquebla basis in law or fast. Whers a
oolocable claim in wade out, dismissal is inpeoper prioe to servine of process
and the defendants snower.™)(citations end internal qmutiu- omittad)).

Ao pro-ge plaintiff/petitionsr submicslons should be held to less stringent
mm:mm&ﬁmwm,mmmu.s.
5,9 (1980), per curiso Hatnes ve. Kemer, 406 U.S, 5191 Fernn v. Town of Nessew,
11 R34 71 (24 Cir. 1993), see sl Elliot v. Bronson, 872 ¥,2d4. @ 21(%sd Cle.
1969)..."While the inmates tro se complaint falled to meke short and plain state-
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and it clearly pleads at least sems claims that cammot ba texmed frivelous on
their face". The court went on to state "These allegations ave smufficiantly clear

and specific to give the defendants motice of ways in whish they sre claimed to
have violated Salalmddin's rights”,.."diemissal for noncomplisnce with rule 8
without leave to swend was sn abuse of diseretion”. Tha Court also made note,
"Finally, we note that, in reviewing sny spended complaint filad by Salafhuddin,
the court sfould besr in mind that wve have requived pleadings under 1983 to
contain more then mere conclusory allegations, citing Optrer and Albany Welfare'
(eits omitted). As to defendsnts "redundant or immaterial" resarks, such are
undesr Bule 12(F) as cited in Selahuddin, "If the amended complaint does not, in
the visw of the district court, satisfastorily condense the pleadings, the cowrt
remains free, in accordsmee with rule 12(f), simply to strike ac mxh of the
smended coopladnt as it deems vedundant or immaterial™. Thus it sppears the crux
of the rule § violation to complain shout in Salshuidin was the fact much was
typed in “singls space lines™, not that the complint was specifically clesr on
the vays the defendants violated the rights.

As for redumdsnt, pursuant to Bule 8(e)(2): pursuant to G-I Holdings, Ine.,
v. Bavon & Budd, 238 F.$.2d 512 (SDNY 2002) @ pg. 535 this rule permits
alternative clafms. Further pursuant to Adken va. NHixon, 236 P.S.2d 211 (NDSY
202) @ pe. 223 “suthorizes alternative and hypothetical plesdings smrd eliminates
any raquirement of consistency of statement”. Alken similar to Mills deals with
an policy or procedure issue on mumerious defendmmts of such some mey be
ultimately found nmot lisble and some may be foumd liabla. Mills eomplaint deals
with policiens and defendants broke into different claims for each partie on how
and by vhat acts were comitted in an vepeated pattern over years, Ruls 8(e)(2)
states " A party may also state as many separate claims as the party has...".
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As to langth of the coeplaint, in Mille ws. Duyssen, et-sl., civil 03-cv-
00195 (WY Judgs Arcara, Schrosder), the complaint s filad as an Second Awended
Conplaint of 20 peges for only "6" cusses of action. The complaint only cites
4261983 as jurisdiction (ssms as case st bar), md the nusber of partiss arm
close bo the sase. The cassss of action averge tuo mn one half pages (ssm as
cane sk bar), Distinguishad is in the case at bar theve s 12 causes of mtion,
1f we add wix caumas of sotico to ¥ills v. Toysesn at sverege of twoc nd ome Mmilf
poges each were avound &4 pegus. Rurther to note is oivil Mills, Hesrdine v.
laplow, et-al., civil 04-cv=0005 which is amended at least three times by Mills
lﬂhﬂuﬁhhﬂtmmuﬂ-wmlth.mmnh
approved smended complaints with closs scrutiny to this mettsr aod such hes not
boen undertaken l4ghtly by the Court. In fact tha defendmnts in Od-cw-0005 aven
Wﬁmwﬁlﬂlﬂﬂt#mhﬁ.ﬂumﬂﬂutﬂ:ﬂhw
arill allowed such asendedment after osreful consideration.

Defandants vse a foot nota #1 to thelr preliminary statewnt citing the
State of Mew Yok canot be sued In Faderal Court, Mills claims as to the Stats
of New York Lav of Title 7 WYOMR snd Directive 4422, 8421 are aither
meonstitotions] or inconsistent with the ccastitution and U.5. Postage
regulations Titla 18 U.5. Code vay fall under the Supremsoy Claose wherw fecleral
presmotion of state or local Iaw mwybe aither express or implied, and is complled
wiether congress comand 13 axplicitly states in the Fuderal Statutss lsmguage
or implicitly oontained in it's atructure snd purpose, United States Constitution
Act. 6 clamme 2, see Vard v. New Yok, 201 £.5.2d 188 (VONY 2003) Rays (27-28).
Further Mills contends that the opsing end inspection of soy medical documents
af ¥ills fal eqmrely under 45 C.F.R., TItle 28 U.5. Code 290-d4 and Title 28
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C.F.R. subpart A-E, sush also presmpt state Lav.

In Ex. Pacty Yourg, 200 U.5, 123, 28 S.Ct. 441 tha Eleventh Ameodment did
mot ber an sstien In fadersl cowet sesking to enjoln a stats official from enfor—
eing a statuts claimed to violats the sonstitutional Fortessth Amendesnt. Thus
alloving federal comts to opder prospective emdtoble relisf when state
officinls fallad to conform thelir conduct to the striztices of the substantive
peovisions of the Foucteenth Asendoent, Bdslmen v. Joeden, 413 U.S. at 666
(slaime incfFicial capanity for prospective ralstf).

WIEREFCRE, thds plaintiff will vely oo the expertiss of the Court with
the denial of defendents request end adfreesing the isoue with the State of New
York ¢laims and for much further velisf as the Court deems fust and proper.

Dated: Rowanher 6, 2007 Respactfully submdtted
Richard Milla, (2NO7TR
Five Foints Coer. Fac.

State Route 96, Box 119
Romilus, §.Y. 14541
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