BUY™ SELL™ SHOP™

Downloaded From
www . TextBookDiscrimination.com

SELL YOUR OWN SAMPLES

(help others get the justice that they deserve)

B

www . TextBookDiscrimination.com

Get Booked Up on Justice!
© TBD Corporation. All Rights Reserved.


https://textbookdiscrimination.com/?tbdMrkt
https://textbookdiscrimination.com/Buy/?tbdMrkt
https://textbookdiscrimination.com/Sell/Samples?tbdMrkt
https://textbookdiscrimination.com/Shop/?tbdMrkt
https://textbookdiscrimination.com/?tbdMrkt
https://textbookdiscrimination.com/Sell/?tbdMrkt
https://textbookdiscrimination.com/Buy/?tbdMrkt
https://textbookdiscrimination.com/Sell/?tbdMrkt
https://textbookdiscrimination.com/Shop/?tbdMrkt
https://textbookdiscrimination.com/Sell/Samples?tbdMrkt
https://textbookdiscrimination.com/Sell/Samples?tbdMrkt
https://textbookdiscrimination.com/Sell/Samples?tbdMrkt

UNITED SINFES DISIRECT QOURT

WESTERN DISIRECT (F NEW YRK

CRISICHER YONG, #91-B-2542

Plaintiff,

[R. ALAN SMITH, [R. GERAID QONIGLIO,
THRVBS FAGRN C.0.R.C Director, ard
JHES T. COWEY (Sxt. A.C.F),

Defandants,

Deferdent an motion pursuent o Rule 12(B)(6) of the Federal Rules of Civil Proocedare, dated
Octber 10, 2007 alleges that an arder of dismissal should be granted in their favor for several
reasTs,

(On March 4, 2008 deferdent and plaintiff received a Cart arder from the Horwable Charles J.
Siragusa of this conrt, giving permission far the plaintiff to file to this cort respoding

rErers on o befare March 28, 2008.

Deferdants nmotion should not survive for the following stated reasons.




1.) Deferdant contends in it's motion that medical malpractice is not grounds to bring a claim
under section 42 U.S.C § 1983, however the Plaintiffs claim was directed to move fomvard as

a beliberate Indifference claim (see Decision and Order of the Hacrsble William M. Skretry,
dated Aumgust 13, 2007). Rurther Plaintiff cnly reasn for citing Medical Malpractice was becase
thet is how it is written on the Civil Qover Sheet.

2} Defernt conternds that: o Alan Srith should rot be a part of the Plaintiff claim because
he vas ot a state actor/arployee, and that the Plaintiff merely alleging negligence will rot
give rise to a costitutianrl viclaticn.

n the contrary, Br. Snith was acting on behalf of the state since his amployer has a antract
to treat immates at their hospital with the N.Y.S Degertment of Gorrectioml Services in this
hb. |

42 U.S.C § 1983 states in part: " Bvery person who, under the colar of any statube, andinance,
regulation, aston, ar usage, of ay state... subjects, ar cases to be subjected, any citizn
of the United States or other persn within the jurisdiction thereof to the derivation of any
rights, privileges, ar inmmities seamred by the Grstitution and Taws, sall be lidile to e

In regard to the claim of negligence, Plaintiff did not state a claim of mere regligerre,

T did however show in my aomplaint how Dr. Sriths actions were Deliberately Indifferent to the

Plaintiffs medical nesds, " he chose a easier and less effective method of trestment..”

In fact Dr. Smith didn't achially treat the Plaintiff, but rather put an imchilizer on the

Plaintiffs dislocated knee therety causing the knee-cap to press into the thich muscle to the
point that it left the Plaintiff with mecle damge. Defardnt Smith then sent the Plaintiff

3.) Defendant Dxr. (eniglio, was by the defendents on stbmission is under antract with the
N.Y.S Depertiment of Gxrectionrl Sarvicss, therdy acksd uder the aoler of the state. His doice

of treatment ultimately caised the Plaintiff to lose a partion of his knee—cap.




4.) In reprds to Defardants Exgen and Caway, they both dended the Plaintiff further medical
treatment that could have mace the Plaintiff whole agmin, After Dr. Gmiglio vealized the darage
that he had caused the Plaintiff, he recomerded that the Plaintiff be teken to another hospital
to see a different orthopadic Surgeon for a possible knee-cap replacement. A recomrerdation/
request that both deferdant Fagen and Gorpay dended.

n pae 7 of the deferdant(s) motion, the deferdant gave a quote that the Plaintiff would conterd

validates his point in recard to these two defardants, The Deferdant states: "(I)t is not alleged

et (the Superinbendent) is a dochor, o that be perselly povided, (ar ves cgeble of
roviding) PlainSff with mdical care. Rather it is alleged that he affimed the denial of

a grievae against the two doctrs o failing to povide care. (BT A PRISON ADMINTSTRARR

IS FFRMITTED 'TD RELY UFON 2D BE QUIFD BY THE CPTNION OF MEDICAL, PERIONNEL, (ONCERNING THE PROPER

(OURSE OF 'TREEIMENT ATMINTSTIRED 'TO PRISNERS, 2ND CANNOT BE HEID 'TO HAVE BEFN BFRIUNALLY

INVCDAD 1F IE DCES D).
_Inthiscasebothdefaﬂarﬂsreﬁsedtofoﬂmtmmum!ﬂatim, renest, ar goinion of

the very doctor who destroyed my knee-cap.

5.) Defadant(s) in their motion cited several cases an (pgs.3-4), that would seem to favor

the Plainkiff, in that they sugoort the Plaintiffs position as a Pro-Se litigant ard his

artertions.

6.) Fimally the deferdhnt(s) in their attampt to get the Plaintiffs claim dismissed, filed
a 12(b) Notice of Mobicn ard Memorandum of Iaw to this Cort with a aopy being served on the
Plaintiff. At the direction of the Hoorable Crarles J. Siragusa in his (Motion Scheduling Order
dated, Farmwary 27, 2008), the Plaintiff did refer to the Tocal Rules of Civil Procedre for
the Western District, and Rule 7.1(e) states in pertirent part, "absent leswve of Qourt ar as
otherwise specified in this rule, ym any Motion filed prsient to Federal Rules of Civil
Procedre 12, 56 or 65(a), the moving party shall file ad serve with the Motion papers a
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a Menorardan of Lew ard Affidevit in sapport of

the Motien.”

I an by o means a lecpl? poffegiaml, bat it would gopear to me that the deferdarnt: £filing

acrding to the Rules of this Cart are inconplete.

mmmmmmm-ﬁmmm prejudice, ad this

ae smild ke adersd Bt his Horahle distHoe

Sibecribed axd Svom to Befae Me
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ANULA ROBINSON
NOTARY PUBLIC, STATE OF NEWYORK
D1RO5033026
QUALIFIED IN WYCMING COUNTY
COMMISSION EXPIRES SEPT. 6, 810

Attica Gorectioml Facility

639 Brhape St. Blvd.
Attica, New York 14011-0149




UNTIED STNIES DISIRIT QOURT

WESTERN DISTRICT OF NEW YORK

CRISICPHER YOUNG, #91-B-2542
Plaintiff, SUPFCRTING AFFICAVIT

07-cv-6312

[R.AIAN 8VITH, TR. GERALD QNICLIOC,
THMAS EAFN C.0.R.C Divector, ad

JAVES T. CINEY (Supt. AC.F)

I,GzistcgErYaIganﬂePlamefmﬂﬁsa:tim,bei:nglyamcHnsesarﬂsays:

1.) That all infametion axtained within the Znswering Marrardm is tne and exact to the
best of my knowledoe.

2.)ﬂeimtantnmcxanimisn5deasaremltofa(kﬁmtoﬁsrﬁss)urrbr12(b)(6)of
ﬁEMHﬂmddﬁl&mﬁmfﬂaﬂb&isMkyﬂecbfm,aﬁMmof

the Hyoraile Gharles J, Siragusa, dated Febwuary 27, 2008,

3.)%&mﬁmﬁichvitadmmmnismmmmmmﬂe7j(e)
of the Iocal Rules of Civil Procedures for the U.S. District Gourt of the Western District of

New Yok,
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ANULA ROBINSON
NOTARY PUBLIC, STATE OF NEW YORK
01R050330286
QUALIFIED IN WYOMING COUNTY
COMMISSICON EXPIRES SEPT. 6,:-10"0

(hnﬂ:qlﬁ)ﬁitgﬂ-B—M
Atica Q rioml Facilit
639 Bchene St, Blvd.

Attica, New Yark 14011-0149
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